December 6, 1969

problem of hungry school children is
imperative.
The letters referred to follow:

WoobLAWN MENTAL HEALTH CENTER,
Chicago, Il1., November 4, 1969.
Congressman ABNER MIKVA,
Federal Office Building,
Chicago, Ill.

DEAR CONGRESMAN Mikva: We are writing
this letter to report to you the results of
hunger, which is a basic condition among
others blocking children in poor communities
such as Woodlawn from succeeding in school.

As you know, for the last six years we at
the Woodlawn Mental Health Center have
been carrying out extensive studies and pre-
vention and early treatment programs for
all the 2000 first graders entering Woodlawn
schools each year, and have periodically as-
sessed them three times in first grade and
have followed 6000 of them as far as the end
of third grade. We have considerable infor-
mation on the families of first graders ob-
tained by two community-wide extensive
interviews with about 2300 mothers.

The results of these systematic studies
show that hunger is important in influenc-
ing how well the child socializes in the first
grade class-room. By hunger we mean not
having food. We are not referring to mal-
nutrition necessarily, but rather to missing
meals.

Children miss meals for a variety of rea-
sons, but if they do they are likely to have
difficulty in school. A program aimed at pro-
viding meals would therefore be extremely
important in bettering the adaptation of
children to school.

However, such a program must consider
a variety of other factors which are also re-
lated to doing poorly in school. In our
studies, such basic issues as the mother’s
sense of potency to influence her children’s
future; her own mental health; whether she
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lives with other adults who can share the
child-rearing role with her; whether she has
$5,000 income (a figure which very sharply
distinguishes between families of children
who are adapting to school and those who
are not); her child-rearing practices, partic-
ularly in regard to limit-setting and per-
mission-giving—all characterize basic fac-
tors related to successful child-rearing and
successful careers in school.

Our considered opinion is that a program
aimed at the hunger of children would be a
fundamental contribution in poor commu-
nities such as Woodlawn, This program, if it
is to be successful, must include a role for
the mothers at the policy-making level so
that the program is basically planned and
operated by the local neighborhood commu-
nity which it serves. This would reinforce the
mother's sense of her own importance and
self-esteem. The program should be seen as
an opportunity for employing mothers and
fathers and thus would be a way of improv=-
ing income. Incidentally, along this line, Mr.
Julian Levi has recently described a private
catering service as a possibility for imple-
menting such a program. Such a private
catering service would work under contract
with the local community which in turn
would receive its financing through an ap-
propriate mechanism such as the one we
are hoping you can successfully develop.

One closing thought which I am sure you
share is that a program to alleviate hunger
is one of several basic programs which can be
a base for improving conditions of family
life. We have considerable data on family
life and its relation to success in school and
to mental health which suggests that pro-
grams, such as after school programs, may
have similar economical and social benefits.
All of these programs in our view must be
community-owned at the neighborhood level
and must combine a variety of aspects which
not only alleviate the central bad condition
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such as hunger, but also take into account
other related problems,
Sincerely,
SuepparD G. KELram, M.D,,
Codirector, Woodlawn Mental Health
Center; Associate Professor of Psychi-
atry, the University of Chicago

WoopLawnN MeNTAL HEALTH CENTER,
Chicago, Ill., November 20, 1969.
Congressman ABNER MIKVA,
Federal Office Building,
Chicago, IlL

DEAR CONGRESSMAN Mikva: The informa-
tion regarding family life which we reported
in our recent letter was cobtained in two
home interviews. Each interview lasted about
an hour and a half and took place in the
living rooms of the mothers or mother sur«
rogates of half of the first-grade children in
the spring of 1965, and all of the first-grade
children in the spring of 1967. A total of
about 2300 mothers were interviewed.

The relationships that exist between the
family life of the child and the child’'s adap-
tation to school according to ratings made
by the teacher have been examined in detall
and the results of these systematic studies
were the basis for the conclusions which we
presented.

About four percent of the mothers in 1965
reported that their children had nothing to
eat for breakfast or only had liquids; in 1967
this figure was about five percent. These
children were not succeeding in a basic task,
namely, being able to soclalize with the other
children in first grade From other studies we
know that if children do not succeed in
their social adaptational tasks in first grade,
they run a grave risk of not succeeding from
then on.

Sincerely,
SHEPPARD G. KELLAM, M.D.,
Codirector, Woodlawn Mental Health
Center; Associate Professor of Psychi-
atry, the University of Chicago

SENATE—Saturday, December

6, 1969

(Legislative day of Friday, December 5, 1969)

The Senate met at 9 o'clock a.m., on
the expiration of the recess, and was
called to order by the Acting President
pro tempore (Mr, METCALF) .

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Eternal Father, deliver us now from
the drive of daily duties, from the tu-
mult of the world about us, and the at-
tention of many competing concerns that
our hearts may know Thy refining and
renewing power. Keep us from coldness
of heart and indolence of spirit, that we
may worship while we work in the beauty
of holiness and in the holiness of beauty.
Equip us now for new tasks, brace us for
fresh undertakings, and give us strength
for the adventure of this day with Thy
love and grace and truth filling our souls
and finding expression in our actions,

In the name of Him who lived for
others. Amen.

THE JOURNAL

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that the Journal of
the proceedings of Friday, December 5,
1969, be approved.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

TRANSACTION OF ROUTINE
MORNING BUSINESS

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that sometime dur-
ing the afternoon there be a period for
the transaction of routine morning busi-
ness.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that all committees
be authorized to meet during the session
of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senator from Florida (Mr. HoOLLAND) is
recognized.

Mr. BYRD of Virginia. Mr. President,
will the Senator yield, briefly?
Mr., HOLLAND. I am happy to yield.

SENATE POLICY ON CONSIDER-
ATION OF MEASURES

Mr. BYRD of Virginia. Mr. President,
may I seek the attention of the majority
leader, to ask a question?

Mr. MANSFIELD. Yes, indeed.

Mr. BYRD of Virginia. I note that last
night, after the final vote on an amend-
ment to the tax legislation was taken, a
bill was called up and unanimous con-
sent was obtained for its consideration.
It increased the number of supergrades
in the Government, as I understand it,
by 150.

My question to the majority leader
is this: What will be our policy in the
future? I was on the floor for 8 or 9
hours almost constantly yesterday. I
could have stayed another half hour, or
another 2 hours, for that matter, but I
had no idea that the tax reform bill—
on which there would be no more votes
last evening—would be set aside and a
measure taken up separate from the tax
reform bill.
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I am wondering what our policy will
be in the future. I can stay as long as
anybody else stays, but I would like to
know what we might expect in the way
of setting aside this bill and taking up
other proposed legisiation.

Mr. MANSFIELD. The Senator raises
a legitimate question. This bill was being
held up at the request of a Member on
the other side of the aisle. An agreement
was arrived at between that Member and
the chairman of the committee; and, on
the basis of the fact that there were no
objections lodged with the leadership by
any Senator with respect to that bill, the
joint leadership agreed to bring it up.
We stated late yesterday evening that
there would be no other votes, that the
Metealf amendment would be the pend-
ing business, that my distinguished col-
league, the Senator from Montana, in-
tended to make a few remarks, but that
the vote would come on that amendment
today. If we had known of the Senator’s
interest on objection, we certainly would
not have brought the bill up by unani-
mous consent. Had the debate on that
particular proposal last night lasted
much longer, I was prepared to lay it
aside, because I felt that the Senator
from Montana (Mr. MeTcALF) has been
more than patient for the past 3
days, allowing others with amendments
to come in ahead of his amendment,
when he was prepared to proceed during
that period.

Mr. BYRD of Virginia. Mr. President,
may I say to the distinguished majority
leader that I do not necessarily have ob-
jection to the proposal. I could not have
objected, even if I had an objection, be-
cause I did not know that the proposal
would be called up. I quote from yester-
day’s RECORD:

Mr. MansFIELD. Mr, President, I ask unani-
mous consent that the pending business be
laid aside temporarily, and that the Senate
resume the consideration of Calendar No. 5686,
S. 2325,

Mr. MANSFIELD. That is correct.

May I say that it is my intention, when
we are through with the consideration of
the pending bill for this afternoon, again
to lay aside the pending amendment,
whatever it would be—and it would be
late in the afternoon—to take up the
military construction appropriation bill
and the District of Columbia appropria-
tion bill.

Mr. BYRD of Virginia. I would cer-
tainly have no objection to any of that,
provided I know what the policy is. If
the policy is to take up proposed legisla-
tion late in the evening, after the final
vote for the day has been taken, that is
perfectly all right. But I would like to
know in advance whether or not that is
going to be our policy.

Mr. MANSFIELD. We have done that
during all the years I have been in a
position of leadership, and even before,
under previous leaders. It is always done
with the concurrence of the Republican
leader; and if there is any opposition by
any Senator for any cause, that opposi-
tion is brought to the leadership’s atten-
tion, and that bill is not brought up. It
will be held for a reasonable length of
time, but not indefinitely.

So I must apologize to the Senator. I
assure him that we were not trying to
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“pull” anything. We were acting in good
faith, and we thought it had been cleared
all around.

Mr. BYRD of Virginia. I am well aware
that the distinguished Senator always
acts in good faith, and I was not im-
plying anything of that nature.

Mr. SCOTT. Mr. President, will the
Senator from Florida yield to me?

Mr, HOLLAND. I yield.

Mr. SCOTT. Mr. President, this matter
has been under some considerable cur-
rent discussion. The distinguished sen-
ior Senator from Delaware has from
time to time served notice that he will
call up, for example, amendments at
any time, or other matter, if he thinks
it advisable to do so. I am sure he is
not the only Senator who feels that
way. Because of the fact that at the
end of the sessions these things happen,
the assistant Republican leader and I
felt some concern about it, on our own
behalf, and I had therefore directed a
letter to the distinguished majority
leader, of which he is aware, which I
would like to read into the Recorp at
at this time, in the hope that we may ar-
rive at some means of clarifying this
matter. The letter reads:

It has come to our attention that on oc-
caslon pending business in the Senate is
being temporarily laid aside to consider other
bills or amendments without any notifica-
tion to the leadership. This practice we feel
creates problems for the leadership in car-
rying out their responsibilities to other Sena-
tors who may have an interest in the bill or
amendment called up for action.

Accordingly, we would like to request that
you consider—

Addressing the majority leader on it—
and we have had no discussion on this—
adopting a procedure which would preclude
the laying aside of pending business with-
out prior notification to the leadership,
Democratic as well as Republican,

We believe this procedure would save some
possible embarrassment to the leadership as
a result of amendments or bills passing with-
out anyone being aware of the action to be
taken except those Senators on the floor at
that time—

Which, I may add, was not the case
yesterday—

One or both of us will be readily available
at all times to be consulted regarding any
actlon that you or the manager of the
pending business desires to take.

Your kind attention to this matter will
be appreciated.

So while this does not involve notice
to every Senator, it contemplates the
hope that we may at all times be sure
of notice to the leadership, to at least
enable us to notify the managers of the
bills or the ranking minority Members
or the Senator particularly concerned
with the bill, where we have such notice
of his interest.

Mr. MANSFIELD, May I say that I
concur fully with the sentiments ex-
pressed in that letter.

Mr. BYRD of Virginia. I realize the
difficulties faced by the leadership in
handling a vast amount of legislation,
and certainly I do not want to hinder
that in any way.

I must say that I was taken by sur-
prise by the matter that came before
the Senate last evening.

Mr. MANSFIELD. The Senator has
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made a very valid point. All I can say
in extenuation is that I believe I an-
nounced there would be no more record
votes last night, and it was on the as-
sumption I did not think anything con-
troversial was coming up or anything
that would raise a question: otherwise
I would not even have brought up that
legislation.

Mr. BYRD of Virginia. I thank the
Senator.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order the Sen-
ator from Florida is recognized for 10
minutes.

STRIKE AGAINST FLORIDA POWER
& LIGHT CO. COULD HAVE BEEN
AVOIDED

Mr. HOLLAND. Mr. President, the In-
ternational Brotherhood of Electrical
Workers has been on strike against the
Florida Power & Light Co., the largest
public utility in Florida, for more than
5 weeks. This inexcusable strike threat-
ens to seriously affect the welfare of our
people and the orderly development of
our State.

In an effort to be of some assistance in
the matter, my colleague, the junior
Senator from Florida (Mr, GurNEY), and
I wrote a letter under date of November
26 to 11 local union presidents of the
International Brotherhood of Electrical
Workers and to the president and vice
president of the international brother-
hood, as well as the business manager of
System Council U-4 of the international
brotherhood.

For the information of the Senate, I
ask unanimous consent to have this let-
ter printed in the Recorp at this point
in my remarks.

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

U.S. SBENATE,

Washington, D.C., November 26, 1969.
DEeAr : The present work stop-
page on Florida Power & Light Company
property can seriously affect the welfare and
orderly development of our State. Picketing
of construction sites rapidly unwinds the
tempo of construction in all fields—resi-
dential, commercial and industrial—and pay-
rolls disappear. Meanwhile our busy Winter
Season is almost upon us,

There is no apparent reason why this work .,
stoppage should be continued or tolerated.
In 1947 the Florida State Legislature, acting
on the suggestion of a Labor-Management
Committee, which included the state head of
AFL—CIO, passed a law requiring binding
arbitration in disputes between utility com-
panies and their employees.

Later, the Supreme Court ruled that this
type of legislation was in conflict with the
Taft-Hartley act, as it denled the right to
strike. The law, however, remains on the
statute books of Florida, and it is our be-
lief that the people are of the same mind
on the matter.

In the present dispute between the IBEW
and Florida Power & Light, the only prob-
lem is economic—that is, money. Both parties
should immediately submit to binding arbi-
tration, for it is imperative that the men go
back to work as soon as possible and the
dispute be settled without delay. Not only
would this observe the spirit of the Florida
arbitration law, It would be consistent with
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the objects expressed in the IBEW Consti-
tution which calls for arbitration in settling
disputes.

We call upon you as a leader of the IBEW
to do your duty to the biggest majority in-
volved, the electric customers in Florida
and submit your case to binding arbitration.

If the shoe were on the other foot and
you had offered arbitration while the com-
pany declined, we would feel just as strongly
in calling upon the company to do as we are
now calling upon you to do.

We know that you, as good citizens con-
cerned with the economy, welfare and bet-
terment of living conditions in Florida, will
be responsive to our request.

Sincerely,
SpessarD L. HoOLLAND,
Epwarp J. GURNEY,
U.S. Senators.

Mr. HOLLAND, Mr. President, under
date of November 29, I received a reply
from the president of Local Union No.
622, IBEW, Mr. E. M. Brown, Jr., Lake
City, Fla., and I ask unanimous consent
to have this letter, which, incidentally,
is the only reply I have received to date
from the 14 letters sent out on November
28, printed in the Recorp at this point.

There being no objection, the letter
was ordered to be printed in the ReEcorbp,
as follows:

Locan Union No. 622 IBEW,
Lake City, Fla., November 29, 1969,
Hon. Spessarp L. HOLLAND,
U.S. Senate,
Washington, D.C.

DeArR SENATOR HoLranp: Your letter was
received this morning, and I wish to assure
you that this Local Union No. 622 IBEW is
doing everything we possibly can within the
Constitution of IBEW, By-Laws of the System
Council U4 IBEW, laws of the State of Flo-
rida, and the laws of the United States to
get the people on the Florida Power & Light
Property back to work.

We are not in accord with this strike. We
voted not to strike, but were forced to do so
when the majority in the State voted strike.

We are now In the process of calling a
meeting of the System Council U4 for the
purpose of going back to work, accepting the
last contract package offered, and negotiat-
ing or arbitrating any difference between
the Company and the Union.

In accordance to your letter I will feel free
to call upon your assistance.

Sincerely yours,
E. M. Brown, Jr.
President.

Mr. HOLLAND. Mr. President, I think
it is interesting to note that Mr. Brown
states:

We are not in accord with this strike. We
voted not to strike, but were forced to do so
when the majority in the State voted strike.

Mr. President, an editorial appeared
in Today, a daily newspaper published
in Brevard County, Fla., under date of
November 28, entitled *“Arbitration,
Quickly.” It is very short but very much
to the point, and I believe it appropriate
to read for the benefit of the Senate, as
follows:

AREITRATION, QUICKLY

When negotiators representing Florida
Power & Light Co. and striking members of
the International Union of Electrical Work-
ers meet for a fourth time Friday, the strike
will be more than five weeks old.

That's five weeks in which supervisory per-
sonnel have been doing some of the jobs of
striking linemen. A serlous disruption of
power could come at any time.

For the good of all—the union, the com=-
pany and, most important, the public—we
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hope this fourth meeting will be more pro-
ductive.

Coming a day after Thanksgiving, when
some of the strikers no doubt went without
turkey, there may be more pressure on the
union to submit to binding arbitration,
which the union has been refusing to do
from the start.

If that were the only reason to arbitrate, of
course, we could understand their continued
refusal. But so far we have seen no com-
pelling reason for not submitting and a most
compelling reason for.

Our primary concern is for the publie. Half
the state is under the potential threat of a
major emergency as long as the strike con-
tinues. The work stoppage is fraught with
public danger.

Beyond that, the incomes of thousands of
persons have been cut off or materially re-
duced. Much contracting work is at a stand-
etill. The state’'s economy is affected.

Unions have an unarguable right to strike,
but when the welfare, health and safety of
the public is at stake, the dispute must be
settled in the shortest time possible.

Such a strike is surely bringing nearer the
day when Congress will have to require that
utility companies and labor unions submit
to binding arbitration.

Where 3,100 union men can threaten the
welfare of millions, refusing to recognize
their responsibility to the publie, corrective
legislation must be considered.

Mr. President, I bring this matter to
the attention of the Senate not only
because this strike is most hurtful to
the people of Florida but because it
could have been avoided had the Com-
mittee on Labor and Public Welfare
taken favorable action on legisla-
tion I have sponsored or cosponsored
since the 82d Congress when Senator
Wiley, of Wisconsin, Senator Hendrick-
son, of New Jersey, Senator Robertson,
of Virginia, and I introduced S. 1535
on May 23, 1951, to amend the National
Labor Relations Act to provide that
nothing therein shall invalidate the pro-
visions of State laws which seek to pre-
vent strikes in public utilities.

The introduction of this legislation
was prompted by the dangerous and un-
expected situation created by the Su-
preme Court, in its divided decision
February 26, 1951, in the so-called Wis-
consin case, in its strained interpreta-
tion of the legislative intent of the
Taft-Hartley Act.

Unfortunately, Mr. President, S. 1535
of the 82d Congress never saw the light
of day and died in the Senate Labor
and Public Welfare Committee without
being accorded a hearing.

In the 83d Congress I did not intro-
duce this legislation as there was pend-
ing in the Congress a general bill for
the revision of the Taft-Hartley Act,
S. 2650. One of the provisions of that
bill was broad enough to cover the same
objective. This bill was recommitted by
a vote 50 to 42. I was one of those vot-
ing to recommit, for, while I found
much to approve in S. 2650, particularly
the section dealing with strikes in pub-
lic utilities, I voted with the majority
because of the unfavorable parliamen-
tary situation which required the con-
sideration of FEPC legislation under a
gag rule.

In the 84th Congress I again intro-
duced this legislation which was co-
sponsored by Senator Robertson, I in-
troduced the measure again in the 85th,
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86th, 8Tth, 88th, 89th, 90th Congresses,
and again in this Congress I introduced
S. 142 on January 15, 1969. Unfortu-
nately, I have never been able to secure
any action on this measure by the Sen-
ate Labor and Public TWelfare Com-
mittee.

This has been most frustrating, par-
ticularly when the Florida State Legis-
lature in 1947, acting on the suggestion
of a labor-management committee
which included the State head of the
AFL-CIO, passed a law requiring bind-
ing arbitration in disputes between util-
ity companies and their employees. Mr.
President, the law, although invali-
dated by the action of the Supreme
Court in its divided opinion in the Wis-
consin case—Amalgamated Association
of Sireet Eleciric Railway and Motor
Coach Employees of America, Decision
998, et al. v. Wisconsin Employment Re-
lations Board (340 U.S.C. 383, T1 S. Ct.
359, 95 L. Ed. 354) dated February 26,
1951, still remains on the Florida stat-
ute books.

Mr, President, I bring this matter be-
fore the Senate as it supports, I believe,
the need for the Senate committee to
take action in this area. And I might say
in closing that the interpretation of the
principal authors of the Taft-Hartiey
Act as expressed to me personally wus
that the majority of the Court came
forth with a highly strained interpreta-
tion of the intent of Congress in the pas-
sage of the act of 1947. Senator Taft, in
talking with me, made no secret of his
complete disagreement with the majority
opinion and expressed himself strongly
to me on several occasions. Congressman
Hartley's interpretation of the bill as
shown beginning on page 6383 of the
CONGRESSIONAL RECORD of June 4, 1947,
is completely different from that of the
majority of the Supreme Court in its in-
terpretation of the act.

Mr. President, the inaction of the La-
bor and Public Welfare Committee to
correct an interpretation of the Supreme
Court which is contrary to the views of
the authors of the legislation is of great
concern to me, particularly since legisla-
tion has been pending before the com-
mittee since 1951, some 18-plus years. It
would appear that during this space of
yvears corrective action could have been
taken to make the law of the land what
Congress intended at the time of passage
of the act. I am hopeful that the commit-
tee will do so, but I must confess I am
doubtful that my wvoice will be heard
now, for it has not been heard in the
past.

Mr. President, it is a deplorable pity
that Congress is forced by the inaction
of its Labor Committees to stand speech-
less and helpless in performing the nec-
essary task of protecting the public
against stoppages in local utility serv-
ices such as those providing electric
power, water, gas, and local transporta-
tion. I hope that at long last this com-
mittee will wake up and grant us a hear-
ing so that Congress may correct this
deplorable situation.

TAX REFORM ACT OF 1969

The PRESIDING OFFICER (Mr.
ALLEN in the chair). At this time, in ac-
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cordance with the previous order, the
Chair lays before the Senate the un-
finished business which the clerk will
please report.

The AssISTANT LEGISLATIVE CLERK. H.R.
13270, the Tax Reform Act of 1969,

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment
(No. 315), offered by the Senator from
Montana (Mr, METCALF) .

The Senator from Montana (Mr. MET-
CALF) is recognized.

Mr. MANSFIELD. Mr. President, will
my colleague yield to me without losing
his right to the floor?

Mr. METCALF. Mr. President, I yield
to my distinguished colleague without
losing my right to the floor,

Mr. MANSFIELD. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. METCALF. Mr, President, I ask
for the yeas and nays on my amendment.

The yeas and nays were ordered.

DEFENSE DEPARTMENT RESEARCH
PROJECTS AND STUDIES

Mr, MANSFIELD, Mr, President, on
November 19, the military procurement
authorization for fiscal year 1970 was
signed into law. Part of that law, section
203, stipulates that none of the funds
authorized may be used to carry out any
research project or study unless such
project or study has a direct and ap-
parent relationship to a specific military
function or operation. On November 20,
I wrote the Secretary of Defense ex-
pressing my concern with the interpreta-
tion that the Office of Research and De-
velopment at Defense intended to give to
section 203.

On December 2, I received a most posi-
tive and encouraging reply from Deputy
Secretary of Defense David Packard. His
letter expressed no disagreement with
the interpretation of congressional in-
tent that was expressed in the Senate
with respect to section 203. I wish to
commend Secretary Packard and the De-
partment of Defense for such a con-
structive attitude in this area of signif-
icant importance.

I ask unanimous consent that my let-
ter to the Secretary of Defense of No-
vember 20, 1969, and the answer of Mr.
David Packard of December 2, 1969,
which answer includes a copy of his
memorandum to all Department heads
in Defense Department be printed in the
Recorp at the conclusion of these re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. MANSFIELD, Mr, President, it will
be noted from that memorandum that
the Office of the Secretary of Defense
passed the word throughout the Defense
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Department that any project which does
not comply with section 203 must be ter-
minated in an orderly way as soon as
possible. In addition, the Department is
reviewing all current studies and proj-
ects as well as the selection criteria used
to evaluate proposed work to assure that
the criterion will be applied explicitly
in every case. Furthermore, in addition to
the internal review now begun, the Na-
tional Academy of Sciences has been
asked by the Defense Department to
carry out a complete examination of all
projects and studies in the gray area—
those projects and studies that do not
have a readily apparent military appli-
cation—and fto adjudge independently
which do not meet the criteria of sec-
tion 203.

The gray area in my judgment would
certainly be larger than those projects
presently sponsored under the heading
of basic research. In other words, some
applied research certainly would fall
within the possible challenge of section
203.

Dr. Packard's response is positive and
constructive, and is to be commended. I
am well aware of the magnitude of the
change required by section 203, but I am
encouraged by his attitude that its im-
plementation can go forward in an or-
derly, thoughtful way. With such a
positive attitude, precipitate, last-minute
action that might seriously disrupt re-
search projects can be averted. Our joint
emphasis will be the orderly transfer to
other agencies of projects that do not
meet the criteria of section 203.

Several points bear repeating. Section
203 is not intended to cause needless dis-
ruption of high quality research; nor is
Secretary Packard’s attitude indicative
of an intended overresponse.

Section 203 has the positive aim of
reducing the dependence of basic, scien-
tific research upon military appropria-
tions. Let us be specific on this point.
It affects military support of those sci-
entists who pursue the uncovering of new
knowledge in whatever direction and way
they find most interesting. This is the
basic research of which Dr. Vannevar
Bush wrote so eloquently in his report to
President Truman about scientific re-
search after World War II. Section 203
contemplates that scientists whose inter-
ests and way of work focus upon solving
problems may continue to receive mili-
tary funds provided their research has a
direct and visible relationship to military
needs.

Section 203 does not ban the Defense
Department from sponsoring research in
universities, or in not-for-profit research
institutions, The Defense Department re-
tains ample authority to fund research
by university scientists who wish to apply
their talents to solving problems of na-
tional defense.

Section 203 is not intended to disrupt
the work of any scientist simply because
his work now funded by defense appro-
priations does not meet the new criteria.
The cooperative attitude apparent in
Secretary Packard's letter encourages me
to expect that the Defense Department,
the civil departments and agencies, the
Bureau of the Budget and Congress can
arrange for the orderly transfer of qual-
ity research projects that should be con-
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tinued by other agencies, and for appro-
priate funding arrangements.

Section 203 makes it abundantly clear

to students, to scientists, to officers of
universities and not-for-profit institu-
tions and to industrial contractors that
money received from defense appropria-
tions for research is needed to carry out
a specific military need or function and
is directly related to the defense needs
of this country. No need is of higher im-
portance. The work that will be spon-
sored by the Defense Department will be
able to stand on its own feet and meet
the true and open test of a valid need
of the Department. The National Science
Foundation and other civil agencies will
be charged with the responsibility for
continuing the investigations that ex-
pand our existing base of knowledge in
the various scientific disciplines.
; As I said on November 6, the perform-
ing of research to meet the needs of de-
fense is honorable work. Scientists and
universities who receive defense funds
for a valid defense need should be proud,
never ashamed. If is only when the spon-
sorship of a project is questionable or the
subject matter of the mission is question-
able does an element of doubt enter the
relationship.

Section 203 reminds all of us that sei-
entists who are interested in problem-
solving are just as much a part of the
scientific community as are those who
pursue knowledge for its own sake. Both
outlooks are necessary not only for de-
fense, but also for resolving the many
urgent civil problems of our Nation.

In carrying out section 203, we can now
expect the Defense Department to iden-
tify its needs for research to further de-
fense science and technology, and to pub-
lish these needs so that well-qualified,
problem-oriented scientists ecan match
their interests and abilities with the de-
fense needs. Some of the requisite re-
search in the future will be suitable for
universities and nonprofit institutions.
And I would expect it to be carried on
in a close, collaborative relation with the
Department’s research administrator
and its own laboratories.

Naturally, I expect that the total of
defense-funded research will decrease as
section 203 takes effect. I would point
out, however, that section 203 is not in-
tended to stimulate a trarsfer of funds
to in-house defense laboratories. The
thrust of section 203 is to confine the
type of research sponsored by the De-
partment of Defense—not simply to
change the identity of the Defense con-
tractors. The latter would be senseless
subterfuge.

To expedite the working out of ar-
rangements for orderly transfer of re-
search concerned to other agencies, I
have written to the Director of the Budg~
et Bureau and to the Comptroller Gen-
eral, Today I have written to the Presi-
dent of the National Academy of Sciences
and to the heads of the National Science
Foundation, the Department of Health,
Education, and Welfare and other civil
agencies to urge their cooperation with
the Defense Department and with the
Con.ress in working out final arrange-
ments for the orderly transfer of projects
and funds.
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The working out of section 203 will be
difficult. Nevertheless, whatever the
temporary difficulties may be in the long
term both the Defense Department and
the Nation will benefit from the asser-
tion of the principle in section 203.

And, in conclusion, I would again con-
gratulate the Defense Department for
its positive and cooperative response to
section 203. I am confident that together
the Congress and the Department of
Defense will be able fo implement the
prescription of section 203 and accom-
plish what is truly in the best interests of
the Department and contribute signifi-
cantly to a healthier attitude in our
society toward those who perform re-
search and those who sponsor it.

ExHIBIT 1
Novemser 20, 1969.
Hon. MerviN R. Lairp,
Secretary of Defense, Department of Defense,
Washington, D.C.

DeAr SECRETARY Lamp: The consideration
of the military procurement authorization
bill—entailing many weeks of consideration
by the entire Senate and the House—re-
flected a growing interest on the part of
Congress in the specifics of the recommenda~
tions contained in military expenditure bills.
One provision of this year's bill—which is
now law—is Section 203 which, as you know,
was added by the Senate and retained by the
House. The intention of this section is rather
clear. The language really needs no explana-
tion since it specifies a restrictive policy
with respect to the sponsorship of research
by Defense. It was added by the Senate with
the specific intent to reduce the sponsorship
by the Department of Defense of non-mis-
sion oriented research—research that did
not have a direct and apparent relationship
to a specific mission of the Department of
Defense,

Over the past two decades, the Depart-
ment of Defense has sponsored far-reaching
and significant research throughout the full
spectrum of science. The contributions that
have been made to the health and vitality
of the Nation's scientific structure by the
Defense Department is not disputed. How-
ever, the language of Section 203 expresses
a clear policy of Congress to reduce this de-
pendency by the scientific community on
the Department of Defense. The National
Science Foundation was established in 1950
to contribute the Government’s share to
maintain a proper level of scientific inquiry—
investigations for the pursuit of knowledge
per se.

I was greatly dismayed upon being in-
formed of Dr. John Foster's attitude with
respect to Section 203. In answering a letter
from Senator Fulbright concerning the De-
fense Department sponsorship of a study of
birds, he expressed the belief that Section
203 would have no effect on that study or on
the operations of his office and the research
that was being sponsored. The Congress of
the United States does not attempt to enact
futile gestures; It should be most resentful
when an Executive agency decides to ignore
its clear expression of intent.

I am writing today to Mr. Staats, the
Comptroller General, and requesting him to
establish appropriate guldelines and ma-
chinery to determine the effectiveness of
Section 203 and to return a preliminary find-
ing prior to the consideration of the appro-
priations bill this year.

I think an appropriate test of these guide-
lines would be to determine what impact
they would have had on last year's expendi-
tures if it had been enacted last year.

With warm regards, I am

Sincerely yours,
Mrice MANSFIELD.
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THE SECRETARY OF DEFENSE,
Washington, D.C., December 2, 1969.
Hon. Mrge MANSFIELD,
U.S. Senate,
Washington, D.C.

Dear SenaTorR MansFierp: I thank you for
your letter of November 20 inquiring about
the Department’s views regarding Section 203
of the Military Procurement Authorization
Act. We appreciate your concerns and would
like to explain our position.

There is absolutely no question that the
Department will comply fully with the law.
I have directed all components to review
critically all current and proposed research
and development projects and studies to en-
sure that they have a direct, apparent, and
clearly documented relationship to one or
more specifically identified military functions
or operations., Any project or study which
does not fulfill the criterion of Section 203
will be terminated. For your information, a
copy of my memorandum on this matter is
enclosed.

In addition to this comprehensive review
within the Department, we have contacted
the National Academy of Sciences and in-
vited them to consider carrying out a com-
plete examination of all projects and studies
which might be regarded as marginal under
the provisions of Section 203.

With respect to Dr. Foster’s recent letter to
Benator Fulbright concerning the impact of
Section 203, I have discussed the issue in de-
tail with Dr. Foster. He shares without reser-
vation my firm intent to comply completely
with the law.

I intend to follow this issue closely and per-
sonally in the future, and to cooperate fully
with Compiroller General Staats in his review
of this matter. Please be assured that in our
FY 1971 budget requests and program plans,
we will reflect detailed consideration of the
intent of Section 203 in relation to Defense
needs for research and development.

Sincerely,
DaviD PACKARD,
Deputy.

THE SECRETARY OF DEFENSE,
Washington, D.C., December 2, 1969.
Memorandum for the Secretary of the Army,
Secretary of the Navy, Secretary of the
Air Force, Director of Defense Research
and Engineering, Assistant Secretaries of
Defense, Directors of Defense Agencles
Subject: Section 203 of Military Procure-
ment Authorization Act.

Section 203 of the Military Procurement
Authorlzation Act, P.L. 91-121, approved No-
vember 19, 1969, provides as follows:

“Sec. 203. None of the funds authorized to
be appropriated by this Act may be used to
carry out any research project or study unless
such project or study has a direct and ap-
parent relationship to a specific military
function or operation.”

This provision is, in effect, reiterative of the
legal principles and longstanding RDT&E
policies which have governed and will con-
tinue to govern the use of Defense appropria-
tions for RDT&E activities. However, insuffi-
cient attention has been given to making
clear to the Congress the basis for deciding
to support work in a particular field, and
particularly the connections between rela-
tively basic research and the long-range De-
fense problems and missions which require
such research.

In order to assure full compliance with
the intent of Congress as expressed In Sec-
tion 203, addresses are requested to assure
that prior to the approval of a new research
project or study, or the continuation, modi-
fication or extension of an existing research
project or study, the project manager fur-
nishes a written statement which describes,
as clearly and simply as possible, the project
or study and its purpose, together with its
direct and apparent relationship to one or
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more designated military functions or opera-
tions. Any project which does not have a
direct and apparent relationship to a specific
military function or operation must be ter-
minated in an orderly way as soon as possible,

I have asked Dr. Foster to work with you
in reviewing all current RDT&E efforts, as
well as selection criteria used to evaluate
proposed RDT&E studies and projects. The
purpose of this review will be to assure that
the long-standing Department policy, re-
quiring that the criterion of relevance-to-
military-missions be applied throughout the
RDT&E program, has been and is being ap-
plied explicitly in every case. If necessary,
please consider supplementing the appro-
priate directives to ensure that the provi-
slons of Section 203, P. L. 91-121, are followed
completely.

In summary, addresses are requested to
take all necessary actions, beginning immedi-
ately, to comply fully and scrupulously with
the !aw. Under no circumstances shall the
Department support work which does not
have a direct, apparent, and clearly docu-
mented relationship to one or more specifi-
cally identified military functions or opera-
tions.

Davin PACKARD,
Deputy.

TAX REFORM ACT OF 1969

The Senate continued with the con-
sideration of the bill (H.R. 132700, the
Tax Reform Act of 1969.

Mr. METCALF. Mr. President, last
night, immediately after my amendment
was called up, I made a speech explain-
ing the purpose of the amendment.

In summary, it has a very simple pur-
pose: namely, to get at the abuses which
have resulted from nonfarmers taking
unfair advantage of the special account-
ing methods designed to ease the book-
keeping chores of legitimate farmers.
These accounting methods grew out of
the necessity to give the farmer a more
simplified method of accounting on his
inventory and capital gains, because of
the sophisticated bookkeeping records
that we give to businesses and industries
all over this Nation. Especially livestock
and dairy farmers, and orchard oper-
ators have special accounting rules and
do not have to keep an inventory at the
end of the year.

For example, during the course of the
hearings, I was asked a question by one
of the Senators on the Finance Commit-
tee, “Why should Woodward & Lothrup
have a tea room and take a loss and have
to be treated differently from a man who
goes out into a livestock farm and takes
a loss?”

The answer is, of course, that Wood-
ward & Lothrup is on an accrual system
of taxes, and they include everything
in their losses and do not have the special
benefits which are given to the farmer.

Thus, this business of allowing the
farmer a special tax benefit, which has
grown up and which we recognize and
which is useful and which should be
confinued, in recent years has given rise
to an abuse by people with large incomes
from nonfarm areas, people such as doc-
tors, lawyers, brokers, and bankers—
people with an independent income
from stock operations, going in and con-
verting their annual income at a high tax
bracket level into a capital gains income
in a subsegquent year.
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Everyone who has studied this prob-
lem is concerned with it. Everyone who
has studied this problem would like to
correct this abuse.

About all the difference we have here
inthe Ways and Means Committee and in
the PFinance Committee and in the
amendment I am offering today is in
the various ways to correct that abuse.

In the House, I testified on this same
piece of legislation. I testified before the
Ways and Means Committee. Some of the
members leaned over the desk and said to
me, ‘“‘Senator, we have farms that we are
operating in that same way.” One mem-
ber said, “I have a farm but I am not
making a loss, I am making a profit on
it

All of them made, in my opinion, an
honest effort to correct the abuse of the
tax loss farmers.

However, in the House they put in an
EDA provision, which would allow the
tax-dodge farmer to defer the loss from
vear to year.

In my opinion, and in the opinion of
tax experts, that would mean that over
the long period there would be a defer-
ment of nonfarm income, and such a dis-
persion of it that the bill would be largely
ineffective.

In addition, it means that we would
have to give the ordinary, legitimate
farmer the sophisticated tax system that
bookkeepers have in industries. We would
have to give the farmer one of the most
complicated tax bookkeeping systems in
the whole income tax system.

Mr. TALMADGE. Mr. President, will
the Senator from Montana yield?

Mr. METCALF. I am delighted to yield
to the Senator from Georgia.

Mr. TALMADGE. I should like to ask
a few questions about the bill. Is it true
that——

Mr. METCALF. May I go on to say &
few words about the Finance Commit-
tee—-

Mr. TALMADGE. Go right ahead. If
the Senator would prefer, I will ask him
a question or two at the conclusion of his
remarks.

Mr. METCALF. I am not concluding
them yet, but I would like to say a few
words, that the committee has made an
improvement in the House bill.

The Finance Committee then, con-
fronted with the problem in the House
bill, and the House’s opportunity to try
to correct this abuse, adopted another
procedure, That is a much more sim-
plified procedure, which has been re-
vived and refined in the suggestion I
made in the amendment to the House
that a “farmer” be defined by the amount
of money that he earns and that abuse
of income be taken care of by an actual
deduction.

A good deal of the language that is
in S. 500 has been incorporated as a part
of the draftsmanship in the committee
amendment to H.R. 13270.

So the approach that the Finance
Committee has made is simpler for the
legitimate farmer, than the approach
taken in the House bill, but does need
correction,

It has been frequently stated that when
the amount of nonfarm income is $15,000
or over, the abuse is largely uncorrected.
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The House bill and the bill as reported
by the Senate committee are both sub-
ject to the criticism that they leave the
abuse largely uncorrected. A person who
has a large nonfarm income of over $50,-
000 and an artificial farm loss of over
$25,000 will still be able to deduct 50 per-
cent of his artificial farm loss above
$25,000.

So I will say to my friend from Georgia
that we are talking about dollars today,
about where we begin to define a “farm-
er.” Is it a man who is on a farm and
earns a nonfarm income in some other
activity, at $50,00 or over, or is it a man
on a farm who may be living off the
fringes of the suburbs, and do we per-
mit him to earn $15,000, on which he
can take farm losses?

I want to compliment the committee
and the members of the committee who
looked into this problem and were aware
and cognizant of the abuses and who,
I think, made every effort to meet the
issue, except that they made the dollar
exclusion figures far too high. The pur-
pose of my amendment is to bring it
down to more realistic figures.

To show Senators exactly what we are
talking about, according to information
received from the Internal Revenue
Service by the joint committee, about 3
million individuals file farm returns each
year. About one-third of those people re-
port losses from their farming opera-
tions. My amendment would apply to
14,000 people who have large nonfarm
income and take large artificial farm
losses as an offset against that nonfarm
income.

The bill as reported by the Senate
committee would apply to only 3,000
persons.

My amendment would substantially
increase the revenues collected. The rev-
enues raised as a result of the bill re-
ported by the committee would be——

Mr, MOSS. Mr. President, will the
Senator yield?

Mr. METCALF. I promised to yield to
the Senator from Georgia first. Then I
shall be glad to yield to the Senator from
Utah.

Mr. TALMADGE. I have not had time
to read the Senator's amendment in
great detail, but I have heard it hur-
riedly. What does it provide? Does it
provide that if one has a $30,000 income
a year or more from nonfarm income, he
cannot deduct any farm losses?

Mr. METCALF. That is not quite
right. Economic agricultural losses have
been written into the amendment, and
adopted by the committee, so that if one
had an economic loss of $100,000 and had
a nonfarm income of $100,000, he could
deduct it. But outside of the economic
losses I have set out in my amendment,
if one has a nonfarm income of $15,000
and a farm loss of $15,000, he can deduct
it. It phases out dollar for dollar up to
$30,000 nonfarm income. After that $30,-
000, if one has a nonfarm income of
$30,000 or over, as the Senator has
stated, and an artificial farm loss——

Mr. TALMADGE. What does the Sen-
ator mean by “artificial farm loss"?

Mr. METCALF. I have placed in my
amendment the following definition:

The term “special deductions” means the
deductions allowable under this chapter
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which are paid or incurred in the business
of farming and which are attributable to—

(A) taxes,

(B) interest,

(C) the abandonment or theft of farm
property, or losses of farm property arising
from fire, storm or other casualty,

(D) losses and expenses directly attribu-
table to drought, and

(E) recognized losses f{rom
changes, and Involuntary
farm property.

sales, ex-
conversions of

If one has any of those losses, he can
take them against nonfarm income in
full; but if he seeks to take advantage of
the special accounting—for example,
holding breeding stock over 13 months,
and then converting it to a capital gain—
then he cannot take that as a farm loss.

Mr., TALMADGE, Where I come from
they raise a good many peaches. In my
area of the State they Ifrequently have
frost. In fact, a good crop is had only
about two times out of every 5 years.
If a farmer loses his crop because of
weather hazards under those conditions,
does it mean that the Senator’s amend-
ment would not permit him to take that
loss?

Mr. METCALF. My amendment would
foermit him to take 100 percent of that
OSS.

Mr. TALMADGE. That is not the way
I read it. The Senator permits such
persons to deduct taxes, interest, aban-
donment or theft of farm property, loss-
es of farm property arising from fire,
storm, or other casualty.

Mr, METCALF. Would not frost be
another casualty?

Mr. TALMADGE. I do not know.

Mr. METCALF. I feel it would. We
suffer from frost in some of the apple
industry areas in my State. That is a
farm loss that can be taken against farm
income in the carryover provision, back-
ward and forward, even if one does not
have farm income—

Mr. TALMADGE. But he eventually
has to recoup that by profits on his farm,
as I read the Senator’s amendment,

Mr. METCALF. Any losses, under my
amendment, and I am reading from page
7 of the amendment No. 315, subsection
(3). The same provision is in the bill as
reported by the Senate committee. Any
losses could be taken against nonfarm
income, no matter what the amount.
The $15,000 or $30,000 is not attributable
to those special deductions. The com-
mittee report that enumerates those loss-
es states the same thing that I stated
in my testimony before the committee.

Mr. TALMADGE. What if there is a
collapse in the market price?

Mr. METCALF. My amendment states
“losses from sales, exchanges, and in-
voluntary conversions of farm property.”
That is an actual farm loss, and, under
this amendment, one could take up to
100 percent off the nonfarm income.

Mr. TALMADGE. But there would not
be a sale if there were a complete col-
lapse of the market price. It might not
be worth going to market. I have seen
that on feed crops in my State of Geor-
gia. The price would be so cheap that
one would not even undertake to sell
them, because he could not recover his
cost of labor,

Mr. METCALF. It seems to me that,
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under the present law, if one has a ree-
ognized loss and he can take it, then
under this provision he has a recognized
loss, If the Senator is saying the loss
he has enumerated is not recognized
today, I am not changing the law.

Mr, TALMADGE. Under the bill as
reported by the committee, some are al-
lowed that are not allowed under the
amendment of the Senator, as I see it.

Mr. METCALF. No; it is exactly the
same under the committee bill as under
my amendment. The only exception we
do not allow under the committee bill
is the exceptional——

Mr. TALMADGE, Under the committee
bill one can deduct 50 percent of his loss
provided he does not have income from
nonfarm sources of $50,000 or greater
and the excess loss is $25,000. But as I
read the Senator's amendment, it is
pretty firm and one is limited to his de-
ductions by sales. That means he buys
something and sells them. If one did
not sell his farm crop, I do not know that
would apply to sales and exchanges if
the price were so low that he did not
even sell it.

Mr. METCALF. I suggest that my
friend the Senator from Georgia turn to
page 193 of the bill—that is, the com-
mittee bill—and check as I read my
amendment:

SPECIAL DEDUCTIONS.—The term “special
deductions” means the deductions allowable
under this chapter which are paid or in-
curred in the business of farmlng and
which are attributable to—

(A) taxes,

(B) interest,

(C) the abandonment or theft of farm
property, or losses of farm property arising
from fire, storm, or other casualty,

(D) losses and expenses directly attribut-
able to drought, and

(E) recognized losses from sales, ex-
changes, and involuntary conversions of
farm property.

I ask the Senator: It is identical, is it
not?

Mr. TALMADGE. It is identical, with
this exception: The Senate committee
bill permits you to taxe $25,000 of farm
losses and half the excess, and the Sen-
afor's amendment permits you to deduct
nothing.

Mr. METCALF. My amendment per-
mits you to deduct every dollar of farm
losses under that “special deduction”
provision from nonfarm income. Every
dollar. If you have $100,000 of nonfarm
income, and you have $100,000 of eco-
nomic losses, under that provision, you
can deduct every single dollar, under
my amendment.

Mr. TALMADGE. Rut it can be de-
ducted only if it relates to taxes, interest,
losses arising from fire, storm, or other
casualty, or from abandonment or theft
losses, expenses directly attributable to
drought, and recognized losses from
sales, exchanges, and involuntary con-
versions. As I say——

Mr. METCALF. It is exactly the same
as the committee bill.

Mr. TALMADGE. But the dollar figure
is vastly different.

Mr. METCALF. The dollar figure is
vastly different. I say that a man who
has an income outside, from a nonfarm
activity, of $50,000 or more, is not a
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farmer in the sense that he should be
permitted to take advantage of the spe-
cial accounting privileges that we give
farmers.

Mr. TALMADGE. We have many
farmers in Congress, and our salary is
fixed by law at $42,500.

Mr. METCALF. The farmers in Con-
gress have been taken care of. Our salary
is $42,500 and the committee bill pro-
vides you can take a farm loss of up to
$50,000. So the House bill and the com-
mittee bill have taken care of the gentle-
man farmers who also have a congres-
sional income.

Mr. TALMADGE. Some of us were
farmers before we came to Congress.

Mr. METCALF, And were profitable
farmers.

Mr. TALMADGE. Some years I was;
and some years I was not. I never was a
very profitable farmer, and I do not know
many who are.

Mr. METCALF. This is whom I am try-
ing to protect: The man who is not a
profitable farmer some years, who has
to compete with this gentleman farmer
who comes in from the outside.

Let me read the Senator a letter from
a woman on an Arabian horse farm, who
says that she believes in the free enter-
prise system, and she would like to work
within the system on the farm. This is a
letter from a woman in California, writ-
ten to the executive secretary of the In-
ternational Arabian Horse Association.
She says:

I am well aware that owning and raising
Arablan horses can be very expensive, and
that a nonfarm income is most helpful in
paying the bills between sales of livestock.
However, having lived in a ranch community
in Wyoming for a good many years, and
having numerous friends who are trying to
make a living by farming or ranching, I must
seriously protest your stand—

The stand was in opposition—
on 8. 500 and H.R. 4257. That our extreme-
ly unfair tax system has allowed so many
farms and ranches to be run at a loss by
“absentee big business” at the expense of
those who are trying to make a living by
ranching is to me a crime, and I am most
gratified that the good Montana Senator is
seeking to remedy this situation.

As a staunch conservative, I am very much
in favor of the free enterprise system which
has made our country so great, and it would
appear to me that a return to a “free market"
in the ranching/farming sector of our econ-
omy would be much better for all concerned
than a continuation of subsidizing uneco-
nomical livestock producers at the expense of
those trying to earn their livellhood in this
industry.

Mr. TALMADGE. I thoroughly agree
with that, and I applaud the Senator’s
objective of trying to take some of the
tax advantages out of farming. The Com-
mittee on Ways and Means fried to do
the same thing, and so did the Finance
Committee. In fact, we have 12 or 14
pages of provisions in that committee
amendment, trying to tighten up in this
area.

But it seems to me that the Senator’s
amendment's provisions that you eannot
take true losses on farm operations if
you have income in excess of $30,000 is
going too far. In my State, we have quite
a number of pecan farmers and fruit
and vegetable farmers, and growers of
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other things of that nature, who fre-
quently, because of the elements, insects,
disease, failure of market price, and any
of the other hazards of nature and the
market, have huge losses; and if they
cannot take those loses, I am afraid we
are going to do irreparable harm to hon-
orable, hard-working, God-fearing farm-
ers who are not using any tax gimmick.

Mr. METCALF, I assure the Senator
from Georgia that it is not my intention
to do harm to any of those farmers.

Mr. TALMADGE I know that is not
the Senator's objective, but I am afraid
that, in drawing this amendment, he
went too far.

Mr. METCALF, The amendment is not
my amendment, as the Senator knows.
The amendment was hardened and re-
fined and drawn by experts.

Mr. TALMADGE. I know the Senator
has been working on it for years, with
the help of many able people.

Mr. METCALF. The amendment I have
here, so far as it affects the people who
concern the Senator from Georgia, is
exactly the same as the provisions in the
committee bill, and I congratulate the
committee and the Senator for their ex-
cellent work in drafting those provisions.

Mr. COOPER. Mr. President, will the
Senator yield for a question or two?

Mr. METCALF. I yield to the Senator
from Kentucky.

Mr. COOPER. I simply want to find
out, for my own information on tne 2ffect
of the amendment proposed by the junior
Senator from Montana, if this is correct:
If a person has nonfarm income in excess
of $30,000, he would not be able to offset
against that income any farm losses?

Mr, METCALF. Artificial farm losses
arise as a result of taking advantage of
the special farm accounting rules. He
would be able to offset the true economie
farm losses I have been discussing with
the Senator from Georgia. If the farm
losses resulted from the special deduc-
tions listed in my amendment such as
casualties and so forth, which I have
enumerated, he could offset the full eco-
nomic farm loss against his nonfarm
income.

Mr. COOPER. The Senator has limited
those deductible losses to four or five
items.

Mr. METCALF. The Senator is correct.

Mr. COOPER. Which, as the Senator
from Georgia has pointed out, would not
include, in my judgment, some kinds of
loss which might be incurred year after
yvear. As I understand, the most that
could be offset, would be $15,000 in farm
losses, and that would be reduced
$1,000——

Mr. METCALF. Dollar for dollar in the
category of paper losses.

Mr. COOPER. Dollar for dollar, as non-
farm income increases, up to $30,000.

Mr. METCALF. And then there would
be no loss deduetion after that.

Mr. COOPER. For instance, an indi-
vidual having $29,000 in other income
would be able fo offset farm losses of only
$1,000?

Mr. METCALF. In capital gains, or
something of that sort.

Mr. COOPER. I know the Senator from
Arizona, Senator FANNIN, is on the com-~
mittee, and I will yield to him soon.
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Mr. FANNIN. No, that is all right.

Mr. COOPER. Has any information
been furnished to the committee as to the
number of persons who might fall into
the category the Senator describes as
nonfarmers?

Mr, METCALF. Under the committee
bill, and under the definition of the com-
mittee bill, that only includes individuals
with adjusted gross nonfarm income of
over $50,000; only 3,000 out of about
1 million individual farm loss returns
would be affected. My amendment would
affect 14,000 of those same returns or
about 2 percent of the total, and two-
thirds of the 14,000 individual income tax
returns affected by my amendment would
reflect nonfarm adjusted gross income
in excess of $100,000.

Mr. COOPER. How much income
would accrue to the Treasury if the
Senator’s amendment were adopted?

Mr. METCALF. According to the joint
committee, my amendment would bring
in $205 million. The Senate bill would
bring in $15 million.

Mr. COOPER. There are people, of
course, who purposely use the existing
provisions to offset large farm losses. But
I must say I have read the testimony,
and it seems to me that according to the
record of the committee, most livestock
breeders and horse breeders are engaged
in farming as a legitimate business with
the intention of making a profit.

There is a provision in the committee
bill as I understand, that if a farmer
makes a profit in 2 out of 5 years, the
presumption is that he is engaged in
business for profit.

Mr. METCALF. That is under the
present law.

Mr. COOPER. No. There is a different
provision in the Senate committee bill.
The amendment proposed by the Senator
from Montana is too harsh, and should
be voted down.

Mr. METCALF. There is the so-called
hobby loss provision in the law which
is largely very unjust. Many people say,
“Why don’t you take care of that pro-
vision?™

Mr. FANNIN. It is in the bill.

Mr. METCALF. The real difficulty that
most of these people have is amplified
by this influx of the tax loss farmer into
the community.

These people can compete without try-
ing to earn money on their farms. The
legitimate farmer cannot compete with
the man who is farming for the purpose
of transferring outside income from the
70-percent tax bracket to the capital
gains bracket of 25 percent.

Legitimate farmers have to compete
for money to finance their operations
with people who are operating at this
level. And the legitimate farmer is very
adversely affected by this sort of oper-
ation.

This is the man that I am trying to
protect.

Mr. FANNIN., Mr, President, will the
Senator yield?

Mr. METCALF, I yield.

Mr. FANNIN. Mr. President, is it not
the objective of the Senator—and I cer-
tainly would praise his objective if it is—
to protect the American farmer and see
that we would give protection to the
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farmer? Is that not the Senator's objec-
tive, to make our farmers competitive?

Mr. METCALF. That is right, to make
them competitive with each other on the
productive capacity of their farms,

Mr. FANNIN. More importantly, they
must be competitive with other coun-
tries of the world. Has the Senator
checked to see how much of our agri-
cultural production is going outside of
the United States?

Mr. METCALF. Mr. President, a good
deal of it is going outside of the United
States. For instance, my own State, since
we are near the Pacific coast fortunately,
is one of the chief exporters of wheat as
a result of our negotiations with Japan
under Public Law 480 and under our
agricultural exports. It is one of the
prime things in our balance of trade
already.

Mr. FANNIN. The Senator is correct.
However, that is rapidly changing. We
are gradually exporting our jobs in
farming, manufacturing, and most all
industries.

We are becoming noncompetitive,

If the Senator will check the records,
he will see that many farmers in the
Southwest are moving into Mexico. Many
others are operating farms in South
American countries and other countries
with the idea that, through the use of
the cargo planes, they can bring their
produce back to the United States
cheaply.

Some are even thinking of farming in
Spain. With the practically boxecar cargo
planes we now have, they can bring their
produce back to the United States, and
the transportation would not be any
more expensive than it would be from
California to the market in the East.

I think we must lower the cost of pro-
duction in the farming industry. We are
not going to do that with the small
farms. We will do it with operations that
can take advantaze of modern technol-
ogy. If we do not do this, we will find
ourselves without an agricultural busi-
ness in the future,

Mr. METCALF. Mr. President, the
Senator is going in the opposite direction
from me. I wish to cause ou. tax laws to
be an opportunity for our legitimate
farmers to operate—whether small or
large—and not have them compete with
a man who is farming only to acquire an
income tax loss.

Mr. FANNIN. Is it not our objective
to produce food in the United States of
America and to supply jobs for our people
and revenue for our farmers?

Mr. METCALF. And income for our
farmers.

Mr. FANNIN. And your legislation
would defeat that. That is exactly what
you are doing in your proposed measure,
defeating that objective.

Mr. METCALF. The present law is
doing that.

Mr. FANNIN. The present law is not
doing it. The Senator says he resents
that money being placed into the agri-
culture industry by people who are not
farming but are using a special privilege
that we have given the farmer for his
accounting system so they might change
their nonfarm income into a capital gain.

That is not true, because if the Senator
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means that this is what is happening, I
point out that we are trying to get the
farmers to move from the cotton crops—
because there is overproduction—into
other crops where there is production
needs.

Mr. METCALF. I doubt if this measure
would affect many cotton farmers.

Mr. FANNIN. It certainly would. And
this is what we are up against if we
cannot help them to go into other type
Crops,

Mr. METCALF. Why should we sub-
sidize a broker to go into the farmer
business and compete against a legiti-
mate farmer?

Mr. FANNIN. We are not subsidizing
a broker to go into the farming business.
These are legitimate farmers.

Mr. METCALF. Mr. President, why
should we subsidize a $100,000 a year
lawyer to go into the livestock business
and compete with legitimate livestock
operators? Why should we subsidize a
man with $1 million in stocks and bonds
to go into the orchard business and com-
pete against legitimate orchard oper-
ators?

Mr. FANNIN. We should not subsidize
but we should assist our farmers to be
competitive with the other countries of
the world and we must build those in-
dustries. We are not going to do it other-
wise. We should make opportunities
available for our people,

What is happening now is that our
agricultural farmers are going into other
countries and developing agricultural in-
dustries. That will not produce benefits
for our workers.

Mr. METCALF'. Mr. President, I do not
think we will stop that by permitting this
inequity and injustice to remain in the
tax bill.

Mr. FANNIN, Mr. President, does not
the Senator agree with me that if more
and more money is invested in the agri-
cultural indus®-y, it is to our advantage?

Mr. METCALF. Of course it is, if it is
invested for legitimate reasons by farm-
ers or for farm activity. However, if the
Senator means an investment by people
outside of the farm so that we would give
them an unfair competitive advantage
in their operations and competition with
legitimate farmers, then it is not to our
advantage.

Mr, FANNIN. But if that small farmer
cannot compete, we should do something
about it. We better help them to compete
in the market here in the United States.

Mr. METCALF. This is not the way to
do it.

Mr, FANNIN. I think that it is. It is the
only way we can have an agricultural
market in this nation.

Mr. METCALF, Mr. President, I could
not disagree more with the distinguished
Senator.

Mr. MOSS. Mr. President,
Senator yield?

Mr. METCALF. I yield.

Mr. MOSS. Mr. President, I am pleased
to join with the Senator from Montana
as a cosponsor of his amendment to close
the hobby farmer loophole. The Senator
is the Senate’s acknowledged expert on
this subject and I am glad he has per-
sisted with his amendment.

will the




December 6, 1969

The Metealf amendment must be
adopted or the Senate cannot make any
serious claims about having eliminated
this tax dodge.

The Finance Committee’s bill makes
only a token effort to stop this abuse of
our tax code. The best indication of this
tokenism are the meager revenue gains.
The farm loss provisions in the commit-
tee bill would bring in only $15 million.
Given the magnitude of the hobby farm-
er loophole, this paltry sum makes re-
form into a joke.

But under the Metcalf formula the
fat-cat hobby farmers would stop laugh-
ing; 14,000 of them would be affected
by this amendment and the Treasury
would be $205 million richer.

The legitimate farmer—the individual
Congress sought to help by permitting
him to use simplified accounting rules—
would not be hurt by this amendment.
In fact, he will be helped. Not only will
farmers still be allowed to operate under
a cash accounting system, but legitimate
farmers will not have to compete against
the tax dodging hobby farmer. In their
single-minded efforts to create an arti-
ficial tax loss, hobby farmers are no-
torious in driving up land prices and
driving down commodity prices. While
the hobby farmer gets rich by deduct-
ing his artificial tax loss from his non-
farm income, the legitimate farmer suf-
fers.

The present loophole is so attractive
that farm “investments™ are solicited ir
advertisements as a means of achieving
a tax loss to shelter nonfarm income
Some of these advertisements are blatant
appeals to hobby farming, saying in so
many words, “let us buy some cattle
for you and we will guarantee you a
tax loss.” I find these advertisements
disgusting.

The Metcalf amendment would elim-
inate the attractiveness of hobby farm-
ing by limiting to $15,000 or the amount
of ‘“special deductions” listed in the
amendment, whichever is higher, the
amount by which a farm loss may be used
to offset nonfarm income. Special de-
ductions are those that would be al-
lowed to someone whether or not he was
in farming or because it is the type of
deduction clearly beyond the taxpayer's
control. Examples would be such things
as droughts, fire, storm, or other cas-
ualties.

Either the desire for tax equity or the
need for tax revenue each by itself is
reason enough to vote for this amend-
ment. Together the appeal is irresistible,

So, Mr. President, I should like to voice
my support of the amendment of the
Senator from Montana. I think it is in
the interest of the farmers themselves,
and I think it would provide additional
revenue, which is a concern now on the
floor of the Senate, as to whether we are
making too many charges against our
revenue. This would increase the revenue
collected, by cutting out what is a great
loophole now—the hobby farmer, who
goes into farming simply to get the loss
and to write it off against his income
from another source.

I thank the Senator from Montana.

Mr. ALLOTT addressed the Chair.

The PRESIDING OFFICER. Does the
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Senator from Montana yield to the Sen-
ator from Colorado?

Mr. ALLOTT. I would like the floor in
my own right.

Mr. METCALF, I will yield the floor at
this time.

Mr. ALLOTT. Mine is an extraneous
matter. I will wait until the Senator has
concluded.

Mr. METCALF. A few minutes ago, the
Senator from Wyoming asked me wheth-
er I would answer some questions that
he has, but I will yield the floor at this
time, and then I will seek to obtain it
again,

Mr. ALLOTT. I thank the Senator.

Mr. President, much concern has been
demonstrated by many of us in the last
few days with respect to the actions of
the Senate upon this tax bill. Late yester-
day afternoon, the distinguished Sena-
tor from Delaware (Mr. WILLIAMs) read
a list of the deficiencies that this bill has
created so far by the amendments that
have been added on the Senate floor. I
join with those who believe that this bill,
as it has developed so far, is very——

The PRESIDING OFFICER (Mr. BYrp
of Virginia in the chair), Will the Sena-
tor suspend?

The Senate will be in order.

The Senator from Colorado may pro-
ceed.

Mr. ALLOTT. Mr. President, it took so
long to obtain order that I do not re-
member my last sentence, so I will begin
again,

Many of us feel that this bill is highly
irresponsible—at least, I do. Two edi-
torials have been published in the last 2
days which I think deserve the atten-
tion—and I mean the serious attention—
of the U.S. Senate. Unfortunately, it is
impossible to correct the foolish actions
that the Senate has taken thus far on
this bill.

The Washington Post, which is not
exactly known as a citadel of conserva-
tism, has in its paper this morning,
Saturday, December 6, an editorial en-
titled “Shortchanging the Nation.” There
they set forth, with a feeling which I
think is very responsible, exactly what we
are doing to feed and fuel the infia-
tionary fires of this Nation.

I am one of those who believe that, of
all taxes, the tax of inflation is the most
serious and the most cruel tax, because it
hits those people who can protect them-
selves least—those on pensions, those on
fixed incomes, those who are retired,
those on social security, and, of course,
inevitably, those in the very low-income
tax brackets. People with great wealth
can vote for all these fine things, because
they can protect themselves with their
numerous economic advisers and they
can hedge against inflation, when the
poor man on the street, the retiree, and
the widows and the widowers who are
unable to work any longer cannot pro-
tect themselves.

The other editorial appeared in the
Washington Daily News of Thursday, De-
cember 4, entitled “Torpedoed Tax Re-
form.” This is a discussion of the exemp-
tion amendment, the so-called Gore
amendment, and is along the same lines,

‘We have now built into this tax bill,
this “reform”"—and I put that word in
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quotation marks—bill almost $12 billion
of deficits as of this morning, before the
consideration of the pending amend-
ment, I think it is high time that the
Senate reassume its status as a respon-
sible body, which it has had for many
years, and which I am not sure it de-
serves as of this morning.

I ask unanimous consent to have both
these editorials printed at this point in
the RECORD.

There being no objection, the editorials
were ordered to be printed in the REcorb,
as follows:
|From the Washington Post, Dec. 6, 1963]

SHORTCHANGING THE NATION

There are two ways of looking at the votes
of the Senate on the Gore and Hartke amend-
ments to the tax-reform bill. Many regard
these decisions as highly irresponsible ges-
tures toward inflation at a time when the
country is still struggling, with indifferent
results, to keep prices from going through
the ceiling. Others see them as normal polit-
ical responses to a so-called “motherhood’
issue which should not be taken too seri-
ously. It remains to be seen which view is
the more accurate.

On its face, however, the Senate vote to
increase the personal exemption of each tax-
payer from the present $600 to $700 in 1970
and $800 in 1971 is an inflationary action of
no mean proportions. The estimated revenue
cuts in the Finance Committee bill were seri-
ous enough. But Treasury figures indicate
that taxpayers would owe $2.3 billion less
under the Gore amendment in 1970 and $3.7
billion less in 1971—a total of $6 billion in
two years. To this must be added an esti-
mated loss of $600 million in 1970 and $700
million in 1971 from Senator Hartke's pro-
posal to leave the 7 per cent tax credit in
effect for the first $20,000 of any business’s
investment in machinery and equipment.
The House and Finance Committee bills
would completely repeal this tax credit.

Both these blows to the concept of fiscal
policy as a vital weapon in the fight against
inflation came at a very embarrassing mo-
ment. While the Senate was voting to
slash revenue, the House Ways and Means
Committee decided to increase social security
benefits by 156 per cent. In the background
are pressing plans for revenue sharing, for
large outlays to fight erime and hunger, for
preservation of the environment and for
other urgent undertakings.

Meanwhile the pressures of inflation con-
tinue to mount, despite some turndown in
industrial production and an increase in un-
employment. The report of an 11 per cent
increase in projected plant and equipment
investment in the first half of 1970 com-
pared to this year tells much about the
continued inflation-mindedness of the busi-
ness community. Soaring interest rates, in
some instances above 10 per cent, further
dramatize the spreading dislocations,

It is no time for the Senate to be adding
fuel to these inflationary fiames in the form
of general tax cuts. The bonanza offered by
Senator Gore could turn out to be a cruel
hoax if it further accelerates demand and
higher prices or if it forces the Federal
Reserve Board to overplay its credit restric-
tions in the absence of any fiscal restraints.

These is still hope, however, that the Sen-
ate, having gone on record for a popular form
of tax benefit, will wind up in a more respon-
sible posture. The House-Senate conference
committee could retain the promise of a more
generous personal exemption and perhaps
avoid the risk of a presidential veto by
prescribing a longer phase-in period. Or it
could build up the revenue side of the bill by
adopting the version of the varying reforms
which promises to produce the largest re-
turns, There is still time to put together a
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sound tax-reform bill that will not short-
change the country on revenue at a critical
moment. But the Senate has made that job
more dificult and thrown a much greater
burden on the leaders who must write the
final bill.

[From the Washington Daily News, Dec, 4,
1969 ]

TorPEDOED TAx REFORM

Members of the U.S. Senate who voted to
increase the personal income tax exemption
from $600 to $800 may be political heroes to
the folks back home—but they don't rate
any medals in the battle against Inflation.

The amendment approved yesterday by a
margin of 58 to 37 would cost the Federal
Treasury more In lost revenues in the next
two years than either the House-passed bill
or the measure approved by the Senate Fi-
nance Committee.

Not satisfied with this much generosity,
the senators then voted 48 to 41 to modify
rather than repeal the inflatlonary T per
cent tax credit on capital investment. This
could cost the Treasury $720 million a year.

The net result of all this munificence
would be lower tax collections at a time
when the Federal Government should be
trying to drain money out of the economy.

Sen. Albert Gore, D-Tenn., chief sponsor
of the $800 personal exemption bill, noted
that raising the tax exemptlon for each de-
pendent by $100 next year and another $100
in 1971 will have broad popular support be-
cause it can be understood “by every mother
in America."”

Translated, this means that the tax cut
should be as simple and obvious as possible
for the greatest political impact during an
election year.

Unfortunately, the Gore amendment ulti-
mately would cost several billion dollars
more than the revenue-producing measures
in the tax-reform package would provide.

This is typical of the inconsistency in the
Senate’'s actions so far.

On the one hand, it displayed fiscal re-
sponsibility by voting to extend the surtax
{at a reduced rate) until next July and by
agreeing to cut the oil depletion allowance
for the first time in 43 years.

Then it approved an expensive and Irre-
sponsible tax-relief proposal which, one sen-
ator put it, “a lot of political sex appeal."

Fortunately, the damage in the Senate
amendment can be undone when the bill
goes to a Senate-House conference commit-
tee to be reconciled with the House version
of tax reform.

We hope the conference would do some-
thing to curb inflation—not encourage it.

Mr. ATKEN. Mr. President, will the
Senator yield?

Mr. ALLOTT. I am happy to yield to
the distinguished Senator from Vermont.

Mr. ATREN. I hope that the Senator
from Colorado realizes that the vote on
many of the amendments which have
been adopted was a vote of great con-
fidence in our conference committee.

Mr, ALLOTT. I know what the Sen-
ator is saying, and perhaps he is cor-
rect.

Two things are certain—at least, of
which I am certain. We should not write
a tax bill on the Senate floor. I have been
saying this for months. Forcing the Fi-
nance Committee to come out with this
bill on October 31 was nothing but an
assurance that we would write this bill
on the Senate floor. What I have said has
now come true, and we are doing the
worst thing we can, which is to try to
write a tax bill as a Committee of the
Whole, and it has inevitably come to the
conclusion it has.
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Mr. WILLIAMS of Delaware, Mr. Pres-
ident, will the Senator yield?

Mr. ALLOTT. I yield to the distin-
guished Senator from Delaware.

Mr, WILLIAMS of Delaware. Does the
Senator from Colorado agree that if the
various amendments, which add to the
large loss of revenue, have been adopted
by the Senate on the premise that Sen-
ators can vote for them here and then
go home and tell their constituents how
much they wanted to help them, but
then later expect the conferees to elimi-
nate the amendments when we go to
conference, it is nothing but sheer politi-
cal hypocrisy?

Mr. ALLOTT. In my opinion, it is
exactly that. I was about to make one
concluding remark about the question
which the distinguished Senator from
Vermont asked me. I do believe it is sheer
hypocrisy.

There are many things that many of
us believe in. For many years I have been
one of those who have joined in support
of the expenses of education amendment
which was adopted yesterday afternoon.
Under other circumstances, in the cli-
mate in which we have operated in the
past, it was a very worthy amendment.
The goals it seeks to attain are still
worthy. But in today’s atmosphere, I
think it is hypocrisy; because I have
heard all over the Senate floor, from
both sides of the aisle, constant and re-
peated expressions such as, “Well, I only
hope to God that the conference commit-
tee can write this bill.” Well, it is our
job to work our will on the bill here, and
not to depend on the conference com-
mittee.

Mr. WILLIAMS of Delaware. The rea-
son I make that point is that after we
pass this bill and appoint the conferees,
we go through the farce of instructing
the conferees to stand solidly behind the
Senate amendments. Yet, a number of
Senators who voted for some of these
amendments have already approached
me, as one of the potential conferees, to
say, “All right, Jouw, you strike that
out and do not bring it back from con-
f)?rlence because it should not be in the

I -)!

I think that is not fair. I think the
Senate should not adopt any amend-
ment that it does not want the conferees
to bring back. If the conferees brought
back a bill such as is being approved
here, as of today the President would
have no choice except to reject it, be-
cause of the revenue loss involved.

Mr. ALLOTT. I am sure that is true.

Mr. President, I yield the floor,

The PRESIDING OFFICER. What is
the will of the Senate?

AMENDMENT NO. 389

Mr. GORE. Mr. President, in a tax
bill which devotes hundreds of pages to
an effort to achieve tax reform, it is
distressing that some taxpayers will.get
new loopholes created for them, albeit in
the name of tax incentives. The commit-
tee bill creates three large new tax
loopholes.

Mr. President, I send to the desk an
amendment to strike out the three loop-
holes. I have the honor of the cospon-
sorship of the distinguished senior Sena-
tor from Delaware (Mr. WiLLiams) in this
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amendment. I ask unanimous consent
that the amendment be printed and that
it lie on the table.

The PRESIDING OFFICER. The
amendment will be received and printed,
and will lie on the table.

Mr. GORE. Mr. President, these new
loopholes are contained in the three pro-
visions permitting rapid depreciation—or
amortization—of expenses for railroad
rolling stock and locomotives, pollution
control facilities, and rehabilitation of
low- and middle-income housing. These
provisions will cost the taxpayer $720
million in tax expenditures—$830 million
under the House bill—$720 million that
ought to be going to low- and middle-
income taxpayers in the form of tax re-
lief. It is interesting to note the type of
persons and corporations that will bene-
fit from these provisions:

Those railroads that are presently in a
profitable position;

The factories that have been polluting
our air and water for the past 100 years:

Slumlords, some of whom have kept
low-income people in conditions of hous-
ing misery;

Syndicates created to invest in the tax
losses generated by these new deduc-
tions—a big, new loophole.

There is no reason why any of these
groups should have a claim to three-
fourths of a billion dollars ahead of the
average taxpayer, or at the expense of an
unbalanced budget.

Information furnished the Finance
Committee indicated that the dimensions
of the benefits accorded by these provi-
sions can be illustrated by recasting them
in other forms. The House bill granted a
5-year rapid writeoff for pollution con-
trol facilities. Many of these facilities
have a useful life of as long as 50 years.
A b-year writeoff for such a facility is
the same as granting a 20-percent in-
vestment credit to the corporation for
that facility. This action is especially un-
justified when we are in the same bill re-
pealing the T-percent investment credit.
Fortunately the Finance Committee sub-
stantially revised the House provision,
but the fact remains that there is no jus-
tification for creating this new loophole.
The recent Senate action in approving
a $1 billion pollution control program
renders this tax loophole provision super-
fluous.

Similarly it is instructive to recast the
rapid writeoff benefit being accorded
slumlords to rehabilitate low-income
housing. The bill rule provides 70 per-
cent taxpayers with the equivalent of a
19-percent investment credit with re-
spect to expenditures for items that have
a 20-year useful life.

It is also possible to view this new real
estate tax loophole as a Federal subsidy
to reduce the taxpayer’'s costs incurred
to finance the project. In the case of a
T70-percent bracket taxpayer who makes
expenditures with a 20-year useful life,
the bill rule has the effect of lowering
his interest expense from 8 to 3 percent.
The diseriminatory nature of the rule is
made apparent in the fact that a 20-
percent bracket taxpayer would have his
8-percent interest rate reduced to only
7 percent. Now, one cannot reasonably
imagine HUD coming to Congress and
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proposing a housing rehabilitation pro-
gram under which it would loan money
to the wealthy at 3 percent, but would
charge middle-income taxpayers 7 per-
cent., Congress would reject such a pro-
posal out of hand. Yet this is precisely
the system which Congress is endorsing
in this new real estate loophole.

For railroads, the new “incentives”
provide an investment credit equal to
almost 5 percent. Why railroads should
get a continuing investment credit when
it is being repealed for other industries
has never been explained.

A further difficulty of each of these
provisions is that wealthy individuals
are provided more opportunities to en-
gage in tax profiteering. We can expect
the formation of syndicates of high-
bracket taxpayers who will ostensibly
be investing in these various activities.
Leasing syndicates were formed under
present rules to “buy” and “lease” air-
planes to our major airlines. The only
economic significance of these transac-
tions was the marketing of the tax ad-
vantages of the investment credit and
accelerated depreciation to wealthy tax-
payers so that they could reduce their
taxes. Now the same kind of gimmickry
will be engaged in with railroad boxcars
and locomotives, housing, and pollution
facilities.

The creation of these new loopholes in
a bill for tax reform is an insult to the
American taxpayer.

If these moneys are to be spent for
railroads, pollution control, and housing,
then the money should be allocated
through the regular appropriations proc-
esses so that informed judgments can
be made by those with expertise in these
respective areas as to the priorities that
should be established for the expendi-
ture of these funds. They cannot be justi-
fied in terms of tax policy since they are
contrary to proper accounting rules. Nor
can they be justified as a national ex-
penditure policy since there is no evi-
dence that these tax expenditures are
consistent with our national priorities.

These new loopholes should be stricken
from the law.

Mr. President, it is the purpose of the
Senator from Delaware and the senior
Senator from Tennessee to call up this
amendment early next week.

Mr. LONG. Mr. President, will the
Senator yield?

Mr. GORE. Iyield.

Mr. LONG. Would the Senator state
again what three items he has in mind?

Mr. GORE. I have in mind the item
affecting railroads, the item providing
extremely accelerated amortization for
certain pollution control facilities, and
the item giving a tax benefit to certain
housing rehabilitation costs, or to syndi-
cates to invest in any of these three.

Mr. LONG. The Senator, I believe,
knows that when we voted on the invest-
ment tax credit in committee, while I
personally voted for no exceptions, the
majority view in the committee was that
railroad rolling stock should be excepted
from the repeal of the investment tax
credit because of the shortage of rail-
road rolling stock. In view of that, the
administration urged that rapid amor-
tization be substituted in the hope the
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Senate would repeal the investment tax
credit with no exceptions. It was on that
basis that we agreed to the provision for
a 5-year amortization of railroad rolling
stock.

In the view of many of us if we had
not done that we were faced with a pos-
sibility of exempting first railroad roll-
ing stoek, and then having other indus-
try exemptions, so that we would see the
bill dismembered by industry exemptions.
There is no doubt in my mind the truck-
ers, who have every bit of influence in
this country that railroads do—they are
greater in number and seem to be more
effective when it comes to communicat-
ing to their elected representatives—
could have gotten an exemption also.

My prior experience has been that once
an exemption is allowed for railroads, the
truckers and the airlines get the same
thing.

I hope the Senator realizes that if we
had not done something like this we
would have been faced with the distinet
possibility the bill would have been so
dismembered that it would have been
totally ineffective.

Mr. GORE. I realize the distinguished
chairman and the committee were un-
der a great pressure from lobbyists for
the railroads. I see no justification, how-
ever, for giving a special privilege in or-
der to avoid giving it in another form.
I do not think it should have been given
in either form. I did not vote for this
provision in committee, and neither did
the senior Senator from Delaware.
Neither of us was prepared to vote for
the other items which these special
interest sought.

I expect to discuss this matter more
fully when it is called up, but suffice it
to say the principal railroad beneficiaries
of the provisions in the bill will be not
those railroads losing money but those
that are making a profit.

We have done a great deal here in the
name of rolling stock. The fact is that
the provision includes locomotives as well
as rolling stock. This is a new loophole
in the tax law. I know there are excuses
for it, but there is no justification.

Mr. LONG. The Senator is aware of
the fact that in committee I did not vote
for the small business exception or the
minimum $20,000, and neither did he.
We kept the investment tax credit with-
out exception. However, on the floor of
the Senate, Senators voted on this ex-
ception. Is the Senator aware of that?

Mr. GORE. I agree that happened. I
did not vote for it.

Mr. LONG. Neither did I.

Mr. GORE. I did not vote for it in
committee and neither did the chairman,
Of course, the Senate can work its will.

But here is a new loophole in the tax
law created by this bill and I do not
think it should be there. We hope to
strike it out. We do not think it is justi-
fied and if it is justified for the railroads,
I do not see why other forms of trans-
portation could not claim it is justified
for them, too, just as the investment
credit would have been.

With regard to pollution conftrol fa-
cilities, this provision is equivalent to a
20-percent investment tax credit. I do
not expect to discuss it at length this
morning because I do not anticipate
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bringing the matter up until the amend-
ment can be printed and studied by
Senators.

Mr., WILLIAMS of Delaware.
President, will the Senator yield?

Mr. GORE, I yield.

Mr. WILLIAMS of Delaware. Mr.
President, I am glad to join the Senator
as a cosponsor of this important amend-
ment. The Senator stated he expects to
call the amendment up next week.

Mr. GRIFFIN. Mr. President, may we
have order?

The PRESIDING OFFICER. The
Senate will be in order.

Mr. WILLIAMS of Delaware. Mr.
President, so there will be no misunder-
standing, if at the conclusion o. the
proceedings today no other amendments
are to be offered, I am sure the Senator
would agree we would call the amend-
ment up today so we can go to third
reading and pass the bill. In other words,
we are not going to hold up the bill for
this amendment. I do not know whether
we can finish the bill today, but I do
wish to make that statement.

Mr. GORE. I concur with the Senator.

Mr, PASTORE. Mr. President, will the
Senator yield?

Mr. GORE. I yield.

Mr, PASTORE. I am sorry I was not
here when the Senator began his re-
marks. Do I understand his amendment
is directed to removing the exemptions
that were made to the elimination of the
investment tax credit?

Mr. GORE. No, The distinguished
chairman of the committee was suggest-
ing in colloquy a few moments ago that
the committee felt the justification for
this provision to be, as I understood it,
that if so-called relief were given to rail-
roads by way of an investment credit,
then the trucklines and airlines would
ask to obtain a similar treatment. There-
fore, according to the distinguished
chairman, and I think I am accurately
stating his point of view, this kind of re-
lief for railroads was decided on.

I was saying that I did not agree that
the railroads are entitled to this kind of
relief or to the investment credit, be-
cause the relief goes primarily to rail-
roads that are already in a profitable
position, not to those in a loss position
and that need help the most.

Mr. PASTORE. As a broader reason, I
think we would be making a tragic mis-
take if we began to except any industry
as against another industry. If an indus-
try needs help, we ought to provide it on
a case-by-case basis, not under the in-
vestment credit law. After all, we in
Rhode Island have problems of amorti-
zation in the textile establishment. It is
just as important as the railroads. There
are many industries that would come
in and make a case for an exception. If
we are going to remove the investment
credit tax, we ought to remove it for
everyone. Then if it is necessary to have
a subsidy in certain instances for the
welfare and prosperty of our economy,
we ought to consider providing consider-
ation on a case-by-case basis. The minute
we begin to rivet this provision with ex-
ceptions, we are in trouble.

Mr. LONG. Mr. President, I should like
the Senator from Rhode Island to un-
derstand that I took exactly that atti-

Mr.
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tude in committee. But let me tell him
what happened. When we were voting on
the investment credit, prior to the time
the amortization matter came up, I voted
for no exception, but that if we were to
have no exceptions, we should honor the
terms of contracts already in existence,
and provide no exceptions in the repeal.

Then someone pointed out the critical
shortage of railroad rolling stock. A vote
was taken on that question, and by a
narrow margin—a margin of one vote—
the committee agreed, by a vote of 9 to 8,
to provide an exception for railroad roll-
ing stock. When that was agreed upon,
there was no doubt in my mind, based
on what had happened before, that we
were issuing an open invitation to the
trucking industry to come in and demand
similar treatment, and to the airline in-
dustry also.

There was no doubt in my mind that
we would see a repetition of what hap-
pened on the floor of the Senate, when
the Senator from Rhode Island, along
with the rest of us, voted to suspend the
investment tax credit. Once one excep-
tion goes into the bill, there is always a
flock of others to come.

To avoid this problem in connection
with the repeal of the credit, the Treas-
ury then undertook to pursue the ap-
proach of allowing amortization for rail-
road rolling stock during a period of a
critical shortage of railroad rolling stock,
and to terminate the amortization provi-
sion when the shortage no longer existed.
That was agreed to in order to obtain the
votes to strike from the bill the only ex-
ception to the repeal of the investment
tax credit. That has a lot to do with its
being here.

Mr, PASTORE. I understand it now.
But so far as the investment tax credit
is concerned, as reported by the commit-
tee, there are no exceptions?

Mr. LONG. There were none. There is
one now. The Hartke amendment put one
in for a $20,000 exception for each tax-
payer but——

Mr. PASTORE. That is for small busi-
ness.

Mr, LONG. That is right. That will cost
$720 million. But when we brought it
from the committee, there were no ex-
ceptions.

Mr. GORE. I should like to say to the
Senator from Rhode Island that——

Mr. PASTORE. I mean, for this amor-
tization, I was only questioning whether
we were having an exception to the re-
peal of the investment tax credit.

Mr. GORE. That is what I wanted to
comment upon. We can provide an in-
vestment tax credit by another name
or formula and call it something else.
The provision which the Senator from
Delaware (Mr, WiLrLiams) and I seek to
repeal, called an incentive, amounts to a
5-percent investment eredit for railroads.

Mr. PASTORE. Is it not just fast
amortization?

Mr. GORE. What is the difference?

Mr. PASTORE. There is a big differ-
ence. We can still deduct it from our
taxes. The question is, Can we amortize
it in a shorter numbers of years? That is
nothing new. We have precedent over
precedent for that,

Even John F. Kennedy, in 1961, ac-
celerated the amortization of machinery
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in the textile mills because of the num-
ber of mills in New England and the
northern part of the country, which were
so dilapidated and old, which were com-
peting with mills in foreign countries
which had modern machinery because
we had given them foreign aid to build
up that modern machinery.

Mr. GORE. It amounts to the same
thing. That is precisely the point I am
making, This so-called incentive is, in
fact, an investment credit. It reduces
taxes. I will not proceed further with this,
Mr. President. We will discuss it at
greater length when the amendment is
called up.

FARM TAX LOSSES

Now, Mr, President, I wish to address
some remarks to the Senate with respect
to the question of farm losses. Here is a
problem with which the Senate must
deal. According to the Treasury Depart-
ment, there are some 3 million farm tax
returns filed each year, and 1 million of
them show losses.

The Metecalf amendment would affect
14,000 of that 1 million. Two-thirds of
the 14,000 taxpayers affected by the
pending amendment have nonfarm ad-
justed gross income in excess of $100,000
per year. The others have nonfarm ad-
justed gross income—the other one-
third, that is—of between $15,000 and
$100,000 per year.

Now, Mr. President, I should like to
take a short time to state, as succinctly
as possible, how this comes about.

If I may modestly suggest, I think I
know how it comes about, because for
several years I have been, in private life,
engaged in small business and also in
small farming operations and enjoying,
too, nonfarm and nonbusiness income.

Here, I think, is the situation: Certain
tax rules are generating so-called farm
loss nontaxpayers, very similar, in fact,
to the real estate “tax loss” nontaxpay-
ers. Wealthy individuals have invested in
certain aspects of farm operations solely
to obtain tax losses—largely bookkeep-
ing losses—for use to reduce their tax
on other income. The result has been to
create a high degree of artificiality in the
farm economy.

There are two provisions in present
law, designed to assist small farmers,
that are utilized by nonfarmers to the
detriment of our progressive tax system.
The first of these permits a farmer to use
the cash system of accounting even
though he has inventories. This privi-
lege is not accorded other businesses.
Second, the farmer is permitted to de-
duet currently expenditures that should
be capitalized under proper accounting
rules.

These tax benefits have been used by
nonfarmers most notoriously in the case
of cattle and horse raising, citrus groves,
and timber. One of the remarkable as-
pects of the problem is pointed up by the
fact that persons with large nonfarm in-
come have a remarkable proponsity to
lose money in the farm business.

It is important to retain simple ac-
counting rules for true farmers. However,
the abuse by nonfarmers of the tax rules
designed for farmers should be ended.

In other words bookkeeping losses. It
prevails not only in real estate, but also
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in leasing and in farming, in citrus
production, in timberlands, and fruit
orchard establishments.

Mr. METCALF. Mr. President, will the
Senator from Tennessee yleld?

Mr. GORE. I yield.

Mr. METCALF. I think it should be
emphasized here, however, that the
farmer
tem—

Mr. GORE. I am coming to that.

Mr. METCALF. That allows him to
generate paper losses not analagous to
business losses.

Mr. GORE. I am coming precisely to
that. The Senator is referring to the
special privilege that farmers have of
keeping their books, taxwise, on a cash
return basis. A Senator or Representa-
tive would be hard pressed convineing an
average farmer that he had realized in-
come before he sold his calves, colts, or
his fruit.

Nevertheless, businessmen are more
realistically required to keep books on
an accrual basis.

Actually, a farmer does realize in-
come—perhaps not cash income before
he sells—when the value of citrus
orchard increases, when he keeps his
females and accumulates his herd of
cattle or horses, or what not. He has, in
fact, realized income in any realistiec
sense; that is, he has had an acecretion
in the value of his orchard, his herd, et
cetera.

As I say, cash bookkeeping is practical
for the average farmer, and I would not
want to deny that to farmers. I would
not wish to cause every small farmer to
hire an accountant to keep his books on
an accrual basis. He can keep the checks
with which he buys feed, pays labor, and
trucking bills, he can keep receipts when
he sells something at the market, with-
out the expense of accountants.

But this privilege, practical and de-
sirable for farmers, has been taken
advantage of by people with large non-
farm incomes. Wealthy individuals have
invested in certain aspects of farm oper-
ations, we suspect and the Treasury
suspects, solely to obtain tax losses—that
is, bookkeeping losses—for use to reduce -
their tax on other income. The result
has been to create a high degree of
artificiality in the farm economy.

There are two provisions in present
law designed specifically to assist farmers
that are utilized by some nonfarmers—
that is, tax investment farmers—to the
detriment of our progressive tax system,
to the end of avoiding their fair share of
taxes.

The first of these, to which I have al-
ready referred, is a .cash system of
accounting. The second is the one that
permits a deduction of current expendi-
tures that, in fact, in a larger, more
sophisticated operation, should be
css?ibanzed under proper accounting
rules.

These tax benefits, as I have said, have
been used by nonfarmers most notori-
cusly in the case of horses, citrus groves,
timber, and cattle, though there are oth-
er instances.

One of the remarkable aspects of the
problem is pointed up by the fact that
persons with large nonfarm income have

has special accounting sys-
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a remarkable propensity to lose money
in the farm business. They can be quite
successful in other instances, but they
have a remarkable propensity for losses
in farming. I think it is important to
retain the simplified farm accounting
rules for the practical farmer, However,
the abuse by nonfarmers of tax rules
designed for farmers themselves should
be ended.

That brings us to the effort of the dis-
tinguished Senator from Montana. He
wishes to end them. There are members
of the Senate Finance Committee, too,
who wish to end that practice. I am one
of those.

I do not think the committee bill is
sufficiently specific and stringent in this
regard. I am persuaded that the amend-
ment offered by the distinguished junior
Senator from Montana may be too dras-
tic; $15,000, it seems to me, is an unreal-
istic amount, because, as costly as farm-
ing is, even a man who employs only five
people and has a modest investment,
can lose $15,000 hardly before he knows
it if he is not careful. Farming is a
hazardous business.

Mr. METCALF. Mr. President, will the
Senator yield?

Mr. GORE. I yield.

Mr. METCALF. Of course he can lose
$15,000 in his farming operation, and
this amendment would not affect that in
any way. The figure $15,000 was selected
because the Treasury survey—and the
testimony is in both the House and
Senate hearings—suggested that above
$15,000 of nonfarm income was where
the border line was crossed between a
man who is actually operating a farm
for legitimate purposes, and a man who
is working on a farm for tax purposes.
We put in the provision of $15,000 of
nonfarm income to take in that farmer
who is on the fringes of the suburban
areas, who works in town, and operates
his farm, and permit him to have the
same opportunity for tax benefits that
both the Senator from Tennessee and
the Senator from Montana seek for
legitimate farmers.

The $30,000 adjusted gross nonfarm is
not unrealistie, as far as surveys are con-
cerned, to show the difference between
a legitimate farm operator and a man
who is using his nonfarm income for
the special tax benefits generated by the
accounting methods the Senator from
Tennessee describes. These are the
criteria used in arriving at the basis for
the phaseout provision in my amend-
ment.

Mr. GORE. Mr. President, I hope that
the Senator will examine the committee
bill and the suggestions for changes in
the committee bill offered by the senior
Senator from Tennessee in his individual
views. It is my hope that we can find a
meeting of the minds, so that this prac-
tice of tax avoidance can be eliminated,
or at least very greatly minimized,

Mr. HANSEN. Mr. President, first of all,
I want to pay my respects to my dis-
tinguished colleague from Montana (Mr.
MeTcarr). He comes from range coun-
try, as I do. I am certain he is trying his
best to accomplish two things in the
amendment he has developed before the
Senate at this time.

One is to present legislation which
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he sincerely believes will be helpful to
the farming and ranching businesses;
and, second, to close tax loopholes that
he believes must be closed in the wider,
greater public interest.

Mr, President, with respect to the Sen-
ator's concern over those engaged in
farming and ranching, it must honestly
be said that there are a number of farm-
ers and ranchers who support the Met-
calf amendment. I would add, however,
that there are a far greater and over-
whelming number who oppose it.

Among those who support it—and I
have in mind the western Wyoming
area of Jackson Hole—are some who
believe that the Metcalf amendment
would be good because it would provide
some way to deny the time-honored
American principle of freedom of choice
and substitute a system which would
keep people out of the farm and ranch
business.

I must say that there are persons who
feel, that the Metcalf amendment would
help in that, in effect, it would impose a
license to farm on all Americans. While
it does not say “You cannot enter the
business,” actually the economic barriers
to an entry into that business would
deny an opportunity that I think all
Americans should have, and a right
that I hope would remain unabridged.

Mr. CURTIS. I agree with the distin-
guished Senator from Wyoming. I should
like to call the attention of Senators to
one or two facts.

Farming is the only business where
there is a restriction against writing off
its losses. We single farmers out in that
regard. I daresay that a great number of
eating places run by department stores
are intentionally operated at a loss. They
are not touched by this bill, or any
proposal. I do not know how many news-
papers are deliberately published at a
loss. They are not touched here, either.
The only field where this harsh rule has
been applied is agriculture.

Now, another thing, Mr. President:
Farmers are the only people who came
before our committee and said, “Here are
some loopholes, let us close them.”

There was a loophole in reference to
soil conservation practices, because
someone would buy a rundown piece of
land, charge off for improving the soil,
sell it right away, and get a capital gain.
Under the bill before us, they have got
to hold it 10 years. That loophole is
plugged.

It was agriculture that came in and
said, “You can double the length of the
holding period for capital gains.” It was
a year—twice as long as for any other
property. It is now 2 years, under the
committee bill.

Mr., TALMADGE. Mr. President, will
the Senator yield?

Mr. CURTIS. I yield.

Mr. TALMADGE. In addition to the
2-year holding period, the bill also
provides for recapture of any deprecia-
tion taken.

Mr. CURTIS. Yes. Also, it is written
into the bill that there cannot be a
tax-free exchange of a male calf for a
female calf. We think they have plugged
these loopholes.

The trouble with the Metcalf amend-
ment is that it is an overkill, I had a
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rancher call me, who said, “Many of
these proposals might have been all
right 50 years ago, but they are too late
now.” He said, “My land is mortgaged
higher than it has ever been.” He said,
“If Congress stops outside capital from
coming into agriculture, land values will
go down, and we will all be broke.”

The Metcalf amendment, as I say, is
an overkill. The committee provisions are
just and sound, and they will do the job.

‘We must keep in mind also, Mr, Presi-
dent, that we have treated agriculture
more harshly from the standpoint of
losses than any other industry.

I thank the Senator for yielding.

Mr. HANSEN. Mr. President, I was
speaking about the concern that I know
my distinguished colleague the Senator
from Montana does hold for farmers and
ranchers. As I have already said, there
are those who support the position the
Senator has taken. One of the reasons
they support that position—and this is
a statement that I have heard made by
numerous ranchers; and when I use the
word numerous, I do not mean to imply
more than perhaps a few percent, I would
think not more than 5 percent of the
total number of farmers and ranchers
in this country—Iis that, as the Senator
himself admits, one of the effects of his
amendment would be to depress land
prices, and if you want to buy out your
neighbor, that is an awfully appealing
package to hold out. If you think that
you might be able to gobble up the hold-
ings of some of the smaller farmers
around you, and be able to do so in a
restricted market, without the competi-
tion that characterizes that market to-
day, then this measure would have an
appeal.

I have heard a few people in Jackson
Hole, where I live, say that they would
like that, so that they would not have to
face the competition that comes from
other people, people from outside the
State of Wyoming who are also interested
in farming or ranching within the State
of Wyoming.

There are three times, insofar as I can
determine, that the average farmer or
rancher does not want land prices to be
high. One of those times is when he is
buying land. He wants to buy it as
cheaply as he can.

He is also pleased to have land prices
low when the county board of equaliza-
tion or the tax assessor comes around to
set the tax on that land. That is another
time when he does not want to have
prices high. And he does not want to have
them high when he anticipates his death
and the inheritance taxes that will ap-
ply to it.

Having said that, I know of no other
time when any farmer or rancher in this
country wants to have land prices low.
He wants to have them high when he
goes to the banker and says, “I need
more money to run an operation that has
not been paying out too well.”

Mr. METCALF. Mr, President, I won-
der if my friend from Wyoming will yield
at that point.

Mr. HANSEN. I yield.

Mr. METCALF. A young man goes to
the bank and says, “I would like to bor-
row some money to buy a couple of sec-
tions of adjacent land.”
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The banker looks at it and says, “You
cannot produce on that land. That land
is priced at $120 an acre more than its
productive capacity. The only way you
can get that land is to have some tax
gimmick.”

The young man says, “I do not have
a tax gimmick. I am just a rancher, and
have to make my income from ranching.”

Then the banker says, “That land is
overpriced. The only way we can lend
you the money is if you can get a con-
tract with Oppenheimer Industries, or
some of these other people getting a tax
subsidy and a tax benefit.”

What we are trying to do—and I
think the Senator from Wyoming is as
agreeable to this as I—is make the value
of land equitable with the agricultural
productive capacity of that land, so that
a young man going to the bank can say,
“I can produce cattle,” or “I can grow
a citrus grove,” or I can make an invest-
ment, and I can make an income on it
that will pay off this loan.”

He cannot do that today in some areas,
where these tax farmers are coming in
and inflating the price of land.

Mr. HANSEN. Mr. President, it should
be noted that the average tenancy of
farmers and ranchers in this country
today is around 7 years, and it should
also be noted that there are in this coun-
try today some 107 million head of cat-
tle. The Oppenheimer Industries, to
which my distinguished friend from
Montana has referred, owns only about
200,000. How much validity do those
facts lend to the statement of the Sen-
ator from Montana? Fewer than one out
of every 500 head of cattle, if my mathe-
matics are correct, would be represented
in the ownership of the Oppenheimer
Industries.

It just is not true that the typical
banker in the United States today is tell-
ing young people, “You cannot borrow
money,” because, first of all, the turnover
in ranches disproves that, and the rel-
atively insignificant number of cattle
that is represented by the holdings of the
Oppenheimer Industries underscores it
as well.

Now let me continue insofar as land
values are concerned. In my State of
Wyoming, and in most of the rural West
and much of the rural East, land values
are important. They are not only impor-
tant to the rancher when he is trying to
borrow money; they are of even greater
importance to the young schoolchildren
who must depend upon an adequate tax
base for the kind of education we need
in this country today. If you depress our
land prices in America by 50 percent, I
suggest that the rural areas of this coun-
try will be coming to the Halls of Con-
gress and asking for greater Federal
support than we are now giving. It is
just that simple.

There is a great contribution made,
in the typical school district, in my State
of Wyoming, by the assessed valuation
of land, of livestock, of farm machinery,
and of farm improvements, that goes to
make for better schools.

So let us not be deluded by the state-
ment that lower land prices would help
the average farmer or rancher. They
would not help him at all. And if he

CONGRESSIONAL RECORD — SENATE

should have to sell out, or if the bread-
winner in the family should die and the
widow has to sell out, I can assure you
that she will be very happy indeed to
have as many buyers around as possible,
actively bidding for her piece of prop-
erty. Any effort which would result in a
diminution of the number of those per-
sons interested in buying some country
real estate will hurt that widow and those
children, whose only inheritance must
come from the values wrapped up in
that land.

Mr. President, according to a study
made by the Texas A. & M. University, I
think there is around $112,000 tied up in
the typical farm or ranch in this coun-
try. That is quite a bit of money. How-
ever, more depressing than the size of
the investment necessary to start out in
the farming or ranching business is the
fact that the Texas A. & M, studies dis-
close that the average capital return
from farming and ranching is less than
3 percent.

This simply means and underscores the
fact that we have got to have a constant
infusion of new capital if we expect im-
provements to take place in agriculture,
if we are going to have the experimental
programs implemented so that the farms
and ranches can take advantage of the
new technology and the new know-how
which is being discovered by the colleges
and by the research institutions through-
out America.

This costs money. It is not easily done.
Let us not do anything to make our great
American farm inefficient. Let us re-
member that only 5 percent of the popu-
lation of this country today shoulders
the burden and the responsibility of
feading the other 95 percent of the
American population.

Not only do they do that job pretty
well, but they also supply a large part of
the requirements for food and fiber to
the remainder of the world as well.

Forty-six percent of all of the farm
population receives nonfarm income or
income from outside sources. Thirty-two
percent of all the farm population re-
ceives income from nonfarm work for
over 100 days a year.

According to the Farmers Home Ad-
ministration, what would be achieved to-
day if the Metcalf amendment were to be
agreed to would be in direct opposition
to existing Government programs such
as those sponsored by the Farmers Home
Administration which are designed to
encourage farmers o increase their non-
farm income.

The objects of such programs are to
establish nonfarm trades and businesses
and thus provide rural communities with
services previously unobtainable.

Mr. President, the trouble with the re-
sult of the amendment, well intentioned
though it is, would be to move in direct
contradiction to what is best for rural
America.

It is recognized today that the prob-
lems of the cities reflect first of all the
problems of rural America. It has been a
tough thing to make farming operations
profitable enough to keep the people on
the farms and ranches.

As a consequence, a great many peo-
ple have migrated to the great cities of
this country. And they become part of
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an inereasing problem simply because
they go there with no skills and little
ability to find employment.

I think that anything we can do to
make farming more profitable—and cer-
tainly the infusion of new eapital into
rural America would make it more prof-
itable—will be in the national interest.

Mr. President, the current economic
situation in farming and ranching is far
from booming. Testimony before the
Senate Finance Committee during hear-
ings on this tax reform bill indicates
that the return on investment for the
livestock industry is only 1 to 3 percent.
Another study conducted by Texas
A. & M. University concluded that on an
investment of $2,000, a return rate of
less than 3 percent was received by the
rancher. This did not take into account
the rancher’s labor and overhead.

It is the responsibility of 5 percent of
our population to produce the food and
fiber for 100 percent of the people in the
United States plus much of the world.
It goes without saying that this cannot
be accomplished without a constant in-
fusion of capital into farming and
ranching.

The farm and ranch industry must
look outside agriculture and its 1 to 3
percent return on investment to obtain
great quantities of new capital required
for the competitive farm and ranch pro-
ducer. Outside capital flowing into agri-
culture has been the source of improved
land, new breeding stock, technological
developments, and public and private
agricultural research.

In the mid-1960’s farmers were spend-
ing about $3.4 billion a year for new farm
machinery. They were providing jobs for
120,000 employees, plus they were pur-
chasing products containing about 5 mil-
lion tons of steel and 320 million pounds
of rubber. This is enough rubber to put
tires on nearly 6 million automobiles. To-
day’s farmer uses more petroleum than
any other single industry and more elec-
tricity than all the people in the cities of
Chicago, Detroit, Boston, Baltimore,
Houston, and Washington, D.C., com-
bined. There can be little doubt concern-
ing the great expenditures of capital nec-
essary for today’s farm and ranch
operation.

The Metcalf amendment strikes hard-
est at a person who is first starting out
in the agricultural business, because it
is likely that this individual must depend
heavily on nonfarm income to offset his
farm losses. The strict provisions of the
Metcalf amendment would make it ex-
tremely difficult for a person to survive
the first years when his capital expendi-
tures are necessarily the largest.

Farmers are looking more and more to
outside capital to meet the increased re-
quirements to which they must adhere to
remain competitive. The dependence on
nonfarm income is on the increase.
Forty-six percent of the farm population
is forced to depend on nonfarm income
for income from outside sources. Thirty-
two percent of all the farm population
are forced into 100 days a year of non-
farm work,

Mr. President, I submit that these
facts suggest that the farmer must go to
outside sources of capital to remain in
the farm and ranch business.
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The provisions of the Metcalf amend-
ment limits the amount of farm losses
which may be offset against nonfarm
income. This discourages those presently
engaged in agriculture from seeking to
diversify their income sources. This is
in direct opposition to existing Govern-
ment programs such as those sponsored
by the Farmers Home Administration,
which encourages farmers to increase
their nonfarm income. The objects of
such programs are to establish nonfarm
trades and businesses and thus provide
rural communities with services previ-
ously unavailable.

The farmer must look to outside in-
come to supplement his agricultural op-
eration and keep it alive during drought
and low prices with the hope that next
year will be a better time.

The one great asset and source of se-
curity which every farm and ranch
owner realizes is that he is the owner
of valuable land. Testimony before the
Finance Committee during its hearings
on this tax reform bill indicates that the
proposal which is before us today would
have a substantial effect on the value of
land.

The present amendment would
dampen the economic attractiveness of
our farm and ranch operations. When
that occurs, land prices are certain to de-
cline.

The farmer and rancher has to depend
on the value of his land to obtain credit
and raise capital with which he may
make investments and provide the
maintenance necessary to operate a
modern farm or ranch. The use of non-
farm resources such as machinery,
equipment, and production items has in-
creased the need for agricultural credit.
The use of credit in agriculture has been
expanded rapidly since 1950 while the
total farm economy has grown at a mod-
est rate. In an industry where return on
investment is 3 percent or less, the im-
portance of good land values is impera-
tive.

If we ever break the price of land in
this country, every rural community in
the United States will be placed in jeop-
ardy, and every taxing body dependent
on the land’s value will loose the finan-
cial support for the services which it pro-
vides. This includes every independent
school district. We should encourage the
economic strength of our rural areas,
especially when we consider the increas-
ing problem of life in urban America.

Mr. President, the tax reform pack-
age as reported by the Senate Finance
Committee already contains provisions
which are adequate to close the loop-
holes without undue burden on legiti-
mate farmers and ranchers.

Mr. President, I urge that the Senate
not go beyond closing the loopholes. I
feel that the Metcalf amendment would
create such a burden on the farmer and
rancher that it would have a strangling
effect on the agricultural economy. I
hope the amendment will be rejected.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment.

Mr. McGEE. Mr. President——

The PRESIDING OFFICER, The Sen-
ator from Wyoming is recognized.
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Mr. LONG. Mr. President, will the
Senator yield?

Mr. McGEE. Mr. President, I yield to
the Senator from Louisiana,

TNANIMOUS~-CONSENT AGREEMENT

Mr, LONG. Mr. President, I ask unani-
mous consent that the Senator from
Montana (Mr. MeTrcarr) be recognized,
and that after he has concluded a collo-
quy he is to have with the Senator from
Wyoming (Mr. McGee), the debate on
the Metcalf amendment be limited to 40
minutes, to be equally divided, 20 min-
utes to the side, between the Senator
from Montana (Mr. Mercarr) and the
Senator from Georgia (Mr., TALMADGE).

The PRESIDING OFFICER. The Chair
had recognized the Senator from Wyo-
ming,

Mr. HANSEN, Mr, President, reserving
the right to object—I will not object if
the distinguished chairman of the com-
mittee will just permit me to make one
further observation—I point out that
the average permit on all national forest
lands today throughout the United States
is 68 head of cattle and 1,300-head permit
for sheep.

I think that anyone who knows much
about farming can appreciate that this
operation, the way this industry has
grown to the present moment, certainly
suggests that it is not in the hands of
the great corporations who are trying to
take advantage of some tax loopholes,
which circumstances, I admit, have ex-
isted, for which our industry has rec-
ommended, as the Senator from Nebraska
has pointed out, some ways to close the
loopholes.

I thank the distinguished chairman.

The PRESIDING OFFICER. The
question is on agreeing to the unanimous-
consent request of the Senator from
Louisiana.

Is there objection? The Chair hears
none, and it so ordered.

The Senator from Montana is recog-
nized.

Mr. McGEE. Mr. President, I under-
stand that I have the floor.

Mr. METCALF. Mr. President, the
senior Senator from Wyoming has the
floor. The purpose is to engage in a col-
logquy after which the unanimous-con-
sent agreement can go into effect.

The PRESIDING OFFICER. The Sen-
ator from Wyoming did have the floor,
but under the unanimous-consent re-
quest the recognition by the Chair of
the Senator from Wyoming was re-
scinded.

Mr. METCALF, Mr. President, I am
delighted to yield to the senior Senator
from Wyoming for the purpose of asking
questions.

Mr. McGEE. Mr. President, am I not
correct that when I yielded for the unan-
imous-consent request, I had the floor?

The PRESIDING OFFICER. The Sen-
ator from Louisiana incorporated in his
request the fact that the previous recog-
nition by the Chair of the Senator from
Wyoming be rescinded.

Mr. McGEE. Mr. President, I under-
stand the parliamentary situation now.

The PRESIDING OFFICER. The Sen-
ator from Montana is recognized.

Mr. METCALF, Mr. President, I yield
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to the senior Senator from Wyoming for
a series of questions and observations.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized.

Mr. McGEE, Mr. President, I thank my
friend the Senator from Montana and I
join my colleague, the Senator from
Wyoming, in paying tribute to the Sena-
tor from Montana (Mr, MercaLr) for his
thoughtful pursuit of many of the
troublesome issues at stake on this issue.

I hesitate to venture into the field of
farming and livestock because I am not
a farmer. I am a professor. I do not own
a single head of livestock of any kind.
My concern with the amendment comes
from the conversations and the confer-
ences I have had with the livestock peo-
ple in Wyoming, My colleague from Wy-
oming (Mr. Hansen) is a professional in
the business. I could not pretend to have
the sense of perspective or history that
he has about this subject. But I am moved
by the fact that in our assemblies with
the cattlemen and with other livestock
people in the State, they seem uniformly
enthusiastic whenever one point is sug-
gested: “Would it help or hurt your busi-
ness if you were to keep the tax-loss boys
out of the cattle business?” I have yet
to hear a boo in response to that question
from any cattlemen’s association. One
hears nothing but the strongest of ova-
tions.

The question that arises is: Does the
Metecalf amendment do that without
exacting some other price? That is the
issue that has been expertly raised by
my colleague from Wyoming this morn-
ing: whether we are complicating the
the problem rather than simplifying
the problem.

My interest in this colloquy that I have
requested is to try to unravel from the
pending amendment the elements that
are relevant to this problem, and this,
I think, I am competent to do. There-
fore, I should like to ask the Senator
from Montana to return to the question
of land values and the general assump-
tion that is made that because of the
injection of tax-loss capital funds into
the ranch and farm business, the appre-
ciation of land values has indeed become
an unmitigated blessing to the average
individual who is trying to make it on
his own in agriculture,

Mr. METCALF. I, too, am not a farmer,
but I have been concerned with tax-loss
farming. Just as the senior Senator from
Wyoming has experienced in his State,
so also in my State many farmers are
concerned by the inflated values that re-
sult from industries such as Oppen-
heimer, Charalois Industries, Black
Watch Farms, and others, all of whom
are in the tax-loss farming business.

But I do want to correct one statement
before answering the senior Senator’'s
question. The senior Senator’s junior
colleague from Wyoming (Mr. HANSEN)
said he believed that most of the farm-
ers in America are opposed to my sug-
gestion, and that only a handful—I think
he said about 5 percent—favor it. I shall
not enter into a numbers game on that
point. However, I repeat that the great
farm organizations of America—the Na-
tional Farmers Union, the American
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Farm Bureau Federation, the National
Grange, the National Farmers Organiza-
tion, the National Council of Farmers Co-
operatives, the National Association of
Wheat Growers, the Cooperative League
of the United States, the National Asso-
ciation of Farmers Elected Committees,
Farm Land Industries, Midcontinent
Farmers Association, and the National
Catholic Rural Life Conference—all have
supported 8. 500, which is the text of this
amendment, specifically by name, and
have come out in support of the Metcalf
amendment. This includes most of the
farmers of the United States who are
members of that organization. The Na-
tional Livestock Tax Committee, which is
hand and glove with Oppenheimer In-
dustries, the National Cattlemen's As-
sociation, Oppenheimer Industries, and
the American Welfare Association all
testified against it.

Mr. HANSEN. Mr. President, will the
Senator yield?

Mr. METCALF. I yield to the junior
Senator from Wyoming,

Mr. HANSEN. Mr. President, I recog-
nize that I am denied the opportunity to
respond because of the time limitation
imposed by the distinguished chairman
of the Finance Committee,

Mr. METCALF. The junior Senator
from Wyoming has the opportunity to
respond now.

Mr. HANSEN. May it not go unnoted
that I do not agree with the statement
made by my distinguished colleague.

Mr. METCALF. As I have said, I am
not going to enter into a numbers game.
I am not certain about the number of
members of that organization and the
number of members of the organization
named on the other side, but the vast
majority of legitimate farmers are in
support of this proposal.

As to the question about what happens
to inflated farm prices as a result of
the invasion of the farm industry by
these Eastern or Hollywood tax loss
farmers, the junior Senator from Wyo-
ming said that a farmer does not want
an inflated value when he has to pay
taxes on it.

Mr. McGEE. I did not say that.

Mr. METCALF. The senior Senator's
colleague from Wyoming (Mr., HANSEN)
said that. In his speech, the junior Sen-
ator from Wyoming said that a farmer
does not want to have to pay inflated
values when the tax values are higher,
and he does not want to have to pay
estate taxes, and he does not want to
have to pay an inflated value when he
buys his neighbor's farm. But that is
most of the time.

Let me read what an actual farmer
said in the testimony before the Finance
Committee. He testified right after I
testified. During the course of my testi-
mony, I conceded that sometimes in a
farm community this influx of tax loss
farmers did bring an inflated value, and
my measure would bring some of the
farmland prices down.

Mr. McDonald, who was testifying for
the National Farmers Union, said:

I just want to conclude by saying that
there has been a good deal of discussion
today; in walting out in the hall this morn-
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ing some people came out talking about
the Senator from Montana——

He is referring to me——

wanting prices to go down, land values to
go down, and they were laughing about it,
and so forth, and I heard comments here
today when I finally got into the room.

Then he said:

I just wanted to say, Senators, that I am
perturbed a little bit by the opinion on the
committee that an inflated land value is al-
ways of benefit to the farmer, at least some
individuals think so.

I have here a study, I just happened to
have it In this folder, the University of Min-
nesota, the Agricultural Economics Depart-
ment made the survey, and they found that
the recorded land purchases made in 1967,
and in Minnesota there were 1,406 land pur-
chases made by operating farmers, there
were 246 made by investors. I assume those
would be the people we have been trying
to geu after.

My point is this: that In this day of ex-
panding technology, the farmer, if he is to
compete and he is to survive, he must ex-
pand his land holdings, and in some areas
the price of land is so high that the working
farmer is unable to buy more land that he
needs.

Now, the other side of the coin is that some
corporations have come in, such as the Gates
Rubber Company in western Colorado on a
gigantic scale, and are undertaking to raise
sugar beets among other things, and I am
told by our people in Colorado that land out
there is inflated, they tell me $120 an acre.

Well, the farmers out there don't like that
because they are not planning to sell out.
They would like to stay there. They would
like to apparently buy more land. So that I
would say this: that if the farmer wants to
sell out, why, sure, If land is infiated, particu-
larly if he is near a city, and I had a farm
here near Washington some years ago. I sold
that farm. I wish now I had waited. But I
made a nice profit on it. But that is outside of
agriculture, really.

The farmer who goes to the bank to
borrow money, the banker wants to know
what is the productivity of that farm, and
will he be able to repay his loan, and so
forth and so on, Senators, I just wanted to
bring that point out. I do not think it is an
unmixed blessing that land values are in-
flated.

Mr. McGEE. I thank the Senator for
that response.

I think we ought to be mindful of a
part of our problem in the West, as my
colleague has so expertly detailed, and
that is, if it were not for the inflated
land values, many of our people would
have been out of business long ago. They
have been living off that inflated land
value, But the question that it still raises
in my mind is whether the inflated land
price is fool's gold. They cannot see it
inflated forever and stay in business.
This is my concern, and it is why I raise
the question, We could not have stayed
in the business in Wyoming right now
without that sharp rise in land values.

But we are living on borrowed time, as
I see it. For that reason, I would hope
that we would not surrender to the sug-
gestion of the Senator from Nebraska
(Mr. CurTis), that we are already 50
years too late. I agree that we are 50
years too late, but I do not want to be
caught being 51 years too late. What
would be the consequence? The conse-
quence would be that little guys who have
tried to make a living from the land are
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disappearing in droves. One reason why
they are disappearing in droves, is that
they cannot afford the price to keep their
land values and their land expansion at
a rate equivalent enough to stay in busi-
ness and still keep their loans to the
banks under control. That is why they
are going out of business.

I believe that inasmuch as we have de-
layed as long as we have about this mat-
ter, the time has come when we ought
to make a genuine effort—which I think
the Senator from Montana is trying to
do—to draw some lines that may at least
help the little fellow, who is steadily
being pushed out of the market, to stay
in the competitive agricultural field. It
seems to me, from what has been sug-
gested here, that we ought to have a sec-
ond look at the consequences of a con-
tinually inflated land price and its im-
pact on those who cannot meet the rate
of that inflated land price.

Mr. HANSEN. Mr. President, will the
Senator yield?

Mr. METCALF. I yield to the junior
Senator from Wyoming.

Mr. HANSEN. I could not agree more
with my distinguished colleague from
Wyoming. It is true that land values have
been inflated, and they are continuing to
be inflated, and it is not the farmers
who are inflating those land values.

My distinguished colleague from Wy-
oming and the rest of us in this Chamber
yvesterday added approximately $10 bil-
lion to that inflation. I voted against
most of those amendments, because I am
concerned, as everyone in this Chamber
should be concerned, about the inflation
that is wrecking America.

Mr. President, I would submit for the
Recorp that I hope it will be rejected
by the people of this country. If we are
worried about inflation, do not start look-
ing at the farmers and ranchers and say,
“What happened to their land values?"
Look right here where the trouble is
coming from. If Senators want to stop
inflating land values let us get this house
in order and bring the budget into bal-
ance. Then, Senators will not have to
worry about inflated land values.

Mr. METCALF. Mr. President, if Sen-
ators want to stop inflating land wval-
ues today, in the next hour there is an
opportunity to do so by voting for my
amendment.

Mr. McGEE. Mr. President, I hope we
do not interject these other matters
which are controversial and which di-
vide parties on both sides, in terms of
impact. We have a real question that
goes back at least 50 years—at least the
Senator from Nebraska said it was 50
yvears—during which time we have had
recession, inflation, deflation, and so on.

But the inflationary process continued
in land values, and for the sake of some
kind of orderly method, we have to ex-
amine the impact of artificially injected
capital for those who are losing money
in the farm business. It is an impact not
only on the land values, per se, but also
on the small farmers to keep pace with
these rising values. This measure enables
us to try to do something about it.

As I understand it, the land inflation-
ary values we are speaking of are those
directly traceable to those persons look-




December 6, 1969

ing for a tax dodge, and that it is in that
category of direct impact that we have a
chance in the measure offered by the
Senator from Montana, to do something
about it.

But I want to stress something with
him in respect to other consequences. I
know a lot of ranchers—many of them
friends of mine—who benefit personally
as individual ranchers, from leases with
the Oppenheimer outfit and the Black
Watch Farm.,

Several Senators addressed the Chair.

Mr. METCALF. Mr. President, I prom-
ised to yield to the senior Senator from
Wyoming.

Mr. McGEE. Mr. President, the state-
ment I was in the process of making was
that I am a very close friend to some
recipients of the leases, of the kinds of
organizations that my colleague has also
sought to make some kind of case for in
the record. :

The problem is the transfusion of capi-
tal. The farmers I know who are my
friends do not own shares of stock in
Oppenheimer or in any other group, but
some of them have been put in business
by them on a leased basis, with the ex-
pectation to join in.

My question is: Would we not be put-
ting those little fellows out of business
because they were unable to set up farm-
ing endeavors on their own?

I would like to correct the record on
that, if my colleague would be agreeable.
No one is trying to carry water for Mr.
Oppenheimer or for other groups. I was
making a plea on behalf of the small
farmer in Wyoming who has contracts
with them—Oppenheimer and Black
Wateh—and, thus, has been able to enter
the farm business.

They are the farmers who have the
same interest as the junior Senator from
Wyoming. They would like to be farmers
in their own right, and they believe under
this system Oppenheimer put together
they get a chance, at risk capital with
long-term rates, that will enable them to
do so. I think that is commendable.

This is the reason for the gquesfion:
How are we going to keep these recipi-
ents who need this help from going
broke?

Mr. METCALF., Mr. President, my
amendment would apply to the 14,000 so-
called farmers from New York and
Hollywood who have farm refurns in the
country; those who are responsible for
the cover on the New York magazine of
a man with a Hereford in his parlor be-
cause it saves him $6,000 a year in taxes.

I am trying to put Mr. Oppenheimer
out of business; there is no question
about it. I think the committee and the
people of America feel they have taken
unfair advantage and abuse of special
farm accounting rules designed to ease
the bookkeeping chores of legitimate
farmers and ranchers.

Mr. TALMADGE. Mr. President, will
the Senator yield?

Mr. METCALF. I yield.

Mr. TALMADGE. Mr. President, I fully
conecur in what the Senator has stated.
It has been sbused; it has been a tax
loophole; and, in my opinion the Com-
mittee on Finance put them out of busi-
ness,
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Mr. METCALF, I think they took a
long step in doing so.

However, some of the reasons they
need help from the man the senior Sen-
ator from Wyoming was talking about—
Mr. Oppenheimer—is because of the
competition, tax benefits, and the sub-
sidies we pay outside people to come to
Wyoming and open a farm and make a
leasehold, as the Senator suggested.

That advantage will be taken away if
Mr. Oppenheimer’s tax benefits are re-
moved; but in my opinion, and I know
in the opinion of the National Farmers
Union, the National Grange, and other
organizations which testified, it will be
offset by the fact that the competitive
advantage will be restored to a farmer
who can produce and earn money on his
productive capacity instead of going out
to compete against someone who can
take a big tax loss on his cattle and bene-
fit from his nonfarm income.

Over the distance, that farmer the
senior Senator from Wyoming is talking
about, as well as other farmers in the
community, will benefit, and the benefit
will redound to the entire farm com-
munity.

Mr. McGEE. Mr. President, will the
Senator yield?

Mr. METCALF. I yield to the senior
Senator from Wyoming.

Mr. McGEE. I wish to underscore the
suggestion I made a few moments ago
that this transitional condition in in-
flated land values may, in fact, be “fool's
gold."” The sooner we can get this leveled
off and under some kind of control, the
sooner those people who intend to farm
as farmers and those people who intend
to make their living from the soil rather
than as another device, will be protected
in the endeavor. This is the point and
this is a very important contribution to
sustain, support, and underline the en-
deavors of the Committee on Finance
in this regard.

My reservations about it simply involve
its effect on those who desperately need
this kind of capital long-range invest-
ment loan that the Oppenheimer group
makes possible.

However, I think, as the Senator has
said, far down the road, looking ahead,
the consequences of the present trend
can be not only to put the little rancher
out of business, but the big rancher
should read John Donne's volume “For
‘Whom the Bell Tolls,” for I suggest, “The
bell tolls for thee because you are next.”

In this whole process, the corporate
groups, the tax loss groups, are certainly,
and at a very rapid rate, taking over and
all farm statistics in this country bear
this out. If we believe there is a place in
our economy for the small independent
farmer; if we really believe that and not
just make speeches on it to get votes back
home, then we had better start doing
something about it. This is one of the
places to stand and make that contri-
bution.,

I thank the Senator from Montana for
vielding to me.

Mr. METCALF. I thank the senior
Senator from Wyoming very much for
his comments. Before the unanimous
consent agreement goes into effect, I
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want to yield to my good friend from
North Dakota (Mr. Younc).

Mr. YOUNG of North Dakota, Mr.
President, I am not a tax authority at
all. I do not know whether this amend-
ment will be a perfect answer to an evil
that is taking place in this country today
where outside corporate interests are
taking over the farming business. This
to the extent that there is little land
available now for young and new farmers
to buy. Many farmers have small units
tco small to be economic. They need any
available land to enable them to increase
their holdings.

I happen to be one Senator who has
no other financial interests except in
farming, I still have the same land I had
when I came to the Senate. I am no
longer in the farming business and I hold
no stocks or other investments.

The main argument today seems to
me that if this amendment passed land
prices would be reduced. That would be
a good thing if that were the case, but
I doubt whether it would materially affect
land prices. Land prices are much too
high for the prices the farmers are get-
ting for their commeodities in order to
make money.

About the only ones who are making
any sizable profits are the ones who are
making large profits in some other enter-
prise which enable them to write off a
tax loss on their farming operations. The
price of farm commodities is too low to-
day for the present inflated prices of
land.

Thus, if it would accomplish that one
thing alone, to stop inflation of farmland
prices, that would be well worth while.

As I said, in my case, I still have the
same land I had when I came to the Sen-
ate. I could sell that land for more than
twice as much as it is really worth. So I
would be better off if the price of my
land was double what it is now. It is
already too high.

My opinion is that if we want to help
the farmers we do not want higher
land prices, if we want to help our young
farmers on the farms, we should not
have inflated land prices.

I remind the Senate that farm indebt-
edness is higher now than it has ever
been in our history. That indicates, in
itself, that something is wrong.

Mr. METCALF. Mr. President, I thank
the distinguished Senator from North
Dakota. All of us look upon him as the
farm expert in this body. As a member
of the Committee on Agriculture and
Forestry his contributions in this field
have been significant.

Now, Mr, President, I should like to
yield the floor and have the unanimous
consent agreement go into effect. I ask
that the Senator from Georgia (Mr,
TaLmapce) first yield time.

Mr. MANSFIELD. Mr. President, will
my colleague yield me 1 minute on his
time first?

Mr, METCALF. I am happy fo yield
1 minute to my majority leader on my
time.

Mr, MANSFIELD, Mr. President, I be-
lieve that the senior Senator from North
Dakota (Mr. Youwe), whom many of us
loock upon as the outstanding authority
on agricultural matters in this body,
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made a significant point when he stated
that farm indebtedness in this counfry
is at an alltime high. In contrast, the
percentage of our farm population is de-
creasing all the time. I believe it is
around 5 percent, or thereabouts, at the
moment.

Furthermore, this indicates that the
small farmer is going out of business and
the corporate farmer is coming into op-
eration, because he can get by on his
own without any outside help.

It is true that land prices today are
sky high and those who want to live on
farms and ranches, who want to stay
close to the soil, are being squeezed out.

That is where our taxes are coming
from. Who is it that buys suits and
clothes, shirts and shoes, and this, that
and the other thing in the little towns
depending upon the farm economy?

It is not the big corporate type of
ranch, but the little rancher. He is the
one who pays the taxes and keeps the
economy going, week in and week out,
year in and year out.

The amendment is a step in the right
direction toward giving the small family
size farmer and rancher a little consid-
eration and protection.

I am all for it.

Mr. METCALF, I thank my colleague
very much.

Mr. TALMADGE. Mr. President, I
yield myself such time as I may require.

The PRESIDING OFFICER. The Sen-
ator from Georgia is recognized.

Mr. TALMADGE. Mr. President, I
was born and reared on a farm in Tel-
fair County in South Georgia. I live on

a farm just south of Atlanta at the pres-
ent time.
I have gotten more genuine, soul-sat-

isfying pleasure out of farming, and
made less money, than anything I ever
undertook.

Thus, I feel that I know something
about the hazards of farming.

Farming is the greatest gamble we
know of on the face of the earth.

It is, of course, the most important
business we have, because it produces
all the food and fiber that we utilize, not
only in this country, but we also ship
a great deal of it to large portions of
the world.

Many things can happen to a farmer
to cause him to lose the result of a year's
labor.

He can have too much water or too
little water, and he loses the result of a
year's labor.

The Weather can be too hot or it can
be too cold, and he will lose the result of
a year's labor.

There will be new diseases, new insects,
a new pestilence, and the farmer will lose
the result of a year's labor.

If nature smiles on the farmer, then
everything goes well; but there can be a
drastic drop of the market price at har-
vest time and the farmer will lose the
result of a year's labor.

The farmer may find labor unavailable
at harvest time and he will lose the result
of a year’s labor.

Thus, Congress has to be extremely
careful and cautious not to write a tax
bill that will penalize the farmer and the
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farmer alone to the exclusion of every
other segment of our society.

Mr. President, I would be the last to
deny that there have been favorable tax
laws benefiting farmers that have been
utilized by tax dodgers to take into con-
sideration some of their idle capital.

The Senator from Montana (Mr.
MercaLr) served on the Finance Com-
mittee with me for several years. Several
years ago, he started to fight to try to
close the loopholes then existing and
which were being utilized by Wall Street
stock brokers, bankers, lawyers, doctors,
and others.

Those loopholes were two in number.

First, if one had a large sum of capital
he could buy a rundown farm and plow
additional sums of capital into building
up the productivity and value of the
farm. After he had increased the original
value of the farm several times, he could
sell that farm, and the profit he had on
it would be a capital gain.

That was loophole No. 1.

What was loophole No. 27

Farm animals are subject to deprecia-
tion, just as other capital used in business
is subject to depreciation. Some people
found out that they could use that de-
preciation for an enviable tax racket.
There was a group called the Black
Watch Farms, or something of that
nature, which advertised in the Wall
Street Journal and urged professional
people and business people with large
sums of capital to buy cattle that they
would never see, to be placed on farms
that they had never visited. They would
depreciate the cattle and, at the same
time, charge off maintenance, feeding,
and the keeping of the cattle as an ordi-
nary business expense. Then, after they
had depreciated the cattle as muech as
they could, they would sell it and take a
capital gain.

Mr. President, the distinguished Sen-
ator from Montana (Mr. METCALF) has
been trying to close these two loopholes,
and I applaud him for it. He started that
fight and the Senate Finance Committee
finished it.

I hold in my hand the committee re-
port. Senators have a copy of it on their
desks.

On page 95, under the title “Farm
Losses,” the committee bill will permit
farmers with more than $50,000 non-
farm income to take losses in full up to
$25,000 a year, but these farmers may
deduct only one-half of the amount of
the farm loss in excess of $25,000. That
should put the tax loss farmer, the kind
I have been talking about, out of busi-
ness.

Then, on page 99 of the committee re-
port, under the heading “Depreciation
Recapture,” gain on the sale of livestock
is to be treated as ordinary income to
the extent that depreciation has been
claimed prior to the sale of the livestock.
I think that adequately puts the Black
Watch crowd out of business.

On page 100 of the report is reference
to the holding period for livestock. The
1-year holding period is extended to 2
years. There are many others.

Exchange of livestock of different
sexes—that was another racket fre-
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quently engaged in. Some individuals
wanted to build up herds, so they ex-
changed males for females. Females
could have more calves; males could not.
The committee provided that such an
exchange is taxable.

Then, at the bottom of page 102 of the
report, is reference to hobby losses. It
is provided that if a taxpayer engages in
farming without a reasonable expecta-
tion of profit he cannot deduct any farm
losses at all from nonfarm income.

On page 105 of the committee report
there is reference to gain from disposi-
tion of farmland. It provides that if any-
one buy a rundown farm and spends
large sums of additional money building
it up and then sells that farm for a profit,
the Government of the United States will
recapture these expenditures as ordinary
income. He is compelled to hold his farm
for 10 years; otherwise he cannot take
advantage of that.

The Committee on Finance wrote these
and other loophole-closing provisions
into the bill. I think they are adequate.
I think they will do the job. I think the
amendment of the Senator from Mon-
tana goes too far. I think it will penalize
honorable people who are not trying to
make a racket out of their farming oper-
ations.

Mr. HOLLAND. Mr. President, will the
Senator yield?

Mr, TALMADGE., I yield.

Mr., HOLLAND. I thank the Senator
for what he is saying. I thank the com-
mittee for what it has done. I agree with
the Senator that this is a great step
toward taking care of improper practices.
If it is proved later this is not sufficient,
we can do more,

But I want to call attention to one
thing. It seems to me the amendment of
the Senator from Montana is one that
strikes at a very precious American right,
and that is the right of an individual to
engage in as many honest callings as his
individual ability permits him to do. It
appears as though our friends think that
only bankers and lawyers go into agri-
culture. In my State it is the other way.
The folks who have made good in farm-
ing, particularly in orange growing,
particularly in sugar production, partic-
uiarly in the cattle business have come in
and taken over banks, they have taken
over housing and subdivisions, they have
taken over manufacturing enterprise. I
am for it, because I think America is a
land of opportunity, where people are
given a chance to engage in as many use-
ful occupations as they can.

I do not like to be personal, but I
remember the father of the distinguished
Senator from Georgia, who was almost
a contemporary of mine, when he was a
farmer, and when he later became Sec-
retary of Agriculture of his own great
State and later its Governor. I am glad
he had the opportunity to go somewhere
else and to do other things, I am glad
my distinguished friend from Georgia
has done the same thing.

In my own town there is a banker who
began his career as a simple orange
grower. He has gone up and has gone into
other things.

I do not believe in taking a position
here which limits opportunity, which




December 6, 1969

limits initiative, and does not permit a
man to go wherever his ability, character,
and industry will take him. I think this
amendment is just such a measure that
might go just that far. Therefore, I op-
pose it vigorously.

Mr. GORE. Mr. President, will the Sen-
ator yield?

Mr. TALMADGE. Let me first make a
very brief observation, and then I will
vield.

Mr. GORE, I wanted to respond.

Mr. TALMADGE, Certainly. 1 yield
to the Senator from Tennessee.

Mr. GORE. I thank my distinguished
friend.

Mr. President, I think my distinguished
and certainly able friend from Florida
misses the point here. The issue at hand
is a use by nonfarmers of a tax provision
specifically found by the Congress in the
past, and by the committee in this in-
stance, to be practical and needed for the
average farmer. It is not the theme or
purpose of the committee, or in my opin-
ion of the junior Senator from Montana,
to limit the opportunity of a man in
America to engage in the free enterprise
system or to be an entrepreneur.

This tax law and the effort by our com-
mittee and the junior Senator from
Montana is to limit, if not eliminate, the
shall I say misuse of a provision specifi-
cally designed for the benefit of a prac-
tical farmer by one of large income who
is in fact not a practical farmer.

I wanted to say that, and if the Sena-
tor from Georgia will yield one step
further, there is something I have been
thinking about and heve been wanting
to say. I hope the distinguished junior
Senator from Georgia will more frequent-
ly occupy the center of this Chamber. I
have listened to him this morning and
upon many other occasions. I know of no
man in this body who speaks with more
perfect grammar, with more eloguence,
and in a more driving and convincing
manner than the distinguished Senator
from Georgia.

Mr. TALMADGE. The Senator from
Tennessee is far more generous in his
tribute than I deserve, but I deeply ap-
preciate what he has said.

Mr. HOLLAND. Mr. President, will
the Senator yield?

Mr. TALMADGE. I yield.

Mr. HOLLAND. First, I agree with the
Senator from Tennessee as to the char-
acter, standing, and steture of the Sen-
ator from Georgia. We all appreciate
him

Second, I want to make it clear to the
Senator from Tennessee and the Sen-
ator from Montana that in my State it
is frequently the other way around when
it comes to tax losses. A freeze comes
along that strikes down the annual in-
come of the citrus grove, knocks down
trees, so that they will not come to
bearing again for 2 or 3 or more years,
or a storm destroys a large part of the
livestock or equipment of a larger
grazier. Who would say that such loss
should not be claimed when the man has
another business also?

It is a one-way street that is sought
to be set up here. So far as my State is
concerned, there are just as many times
when we have losses by freeze, flood, or
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storm that come upon the farming per-
son who happens to be industrious
enough to have another business so he
can turn the loss over to that business.
And when the farm is prosperous the
taxpayer can turn to farm profit to off-
set losses elsewhere.

This is a two-way street, and ap-
parently my friends do not understand
that is the case.

I thank the Senator for yielding.

Mr. TALMADGE. I thank the Senator
from Florida.

We come now to the amendment of
the Senator from Montana. He inserts
some language in his amendment that
the Finance Committee inserted in the
bill, but there is a far greater difference
in the effect of the amendment, because
the Senator’s amendment will not per-
mit any farm deductions against any
nonfarm income in excess of $15,000 ex-
cept what he indicates here—taxes, in-
terest, the abandonment or theft of farm
property, or losses of farm property
arising from fire, storm, or other casu-
alty, losses and expenses directly attrib-
utable to drought, and recognized losses
from sales, exchanges, and involuntary
conversions of farm property.

That is the sum total of all of them.
The taxpayer cannot even deduct for
farm labor.

What does the Internal
Service say about casualties?

I hold in my hand the United States
Master Tax Guide, and I read this par-
ticular portion:

The Commissioner takes the position that
a casualty loss deduction for termite dam-
age is not permitted because the sudden-
ness test for a casualty loss is not met unless
scientific data Indicates that termite dam-
age does not occur until at least two years
following the original infestation of the
property. But on the other hand, some courts
have allowed the deduction.

There you are, Mr. President—sud-
denness. What does one do if he has a
herd of cows and mastitis is found in one
of the cows? It does not suddenly sweep
through the whole herd. It may take 5
years. That is not “sudden.”

Suppose some of one’s high priced reg-
istered cows are sold for hamburger, and
the person loses $500 a cow. He cannot
deduct a casualty loss, because it is not
“sudden.”

Black leg, as the Senator from Ten-
nessee knows, does not kill cows all at
once. Is that “sudden” enough to deduct
for a casualty loss?

So you could have a whole herd of
beef cattle or dairy cattle wiped out, and
could not even deduct it, under the Sen-
ator's amendment. I think that is too far
for the Senate to go.

I think that the committee has elimi-
nated the tax racket that now goes on
in farming. I think this is as far as we
ought to go at the present time. Later,
if we find more loopholes coming to light,
I am sure that the Senator from Mon-
tana, the Senator from Tennessee, the
Senator from Delaware, and others who
have worked on this matter for a period
of many years will come forth and try to
take adequate steps to plug these loop-
holes.

I hope the amendment will be rejected.
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The PRESIDING OFFICER. Who
vields time?

Mr, METCALF, Mr. President, I vield
myself 5 minutes.

I add my refutation to that which the
Senator from Tennessee has made to the
remarks of the Senator from Florida.
Anyone can go into any business under
this legislation. This is not a limitation
on anyone going into business, as long
as he will comply with the regular ac-
counting system of the Internal Revenue
Service. It simply provides that the very
special privilege that we give to the farm-
er fo go on a cash basis instead of an
accrual basis cannot be abused by peo-
ple who seek to turn their nonfarm in-
come into a special asset.

We have said that the farmer is in a
special and exclusive sort of position, and
we have tried to give him appropriate
special benefits; and 3 million farmers
are taking advantage of those benefits.
The House of Representatives has passed
a bill that provides for a very complex
accounting system, but they have tried
to meet the abuses. The Senate Finance
Comiittee, as pointed out by the very
able Senator from Georgia, has, I think,
made a much better approach.

But while they have adopted the lan-
guage of my amendment and the lan-
guage of S. 500, they have fixed the
nonfarm income limitation so high that
it affects only 3,000 people in the United
States, and will bring in total estimated
revenue of only $20 million. My bill would
bring in revenue of $205 million, and
affect 14,000 people. That is largely the
difference we are talking about.

We are talking about the man who is
abusing the special tax accounting
methods that we want to preserve for
the rank and file farmer, the competitive
farmer, who has only an allotment of
68 acres on the public domain. We are
trying to preserve that for him, and at
the same time correct the abuses that
have grown up for the wealthy, non-
resident corporation or high income tax
operator, who translates high income
taxes into capital gains or farm losses.

I commend the committee. I think they
have taken a long step. They have
adopted the language, almost word for
word, in the kind of refined amendment
which I have submitted. But then they
have taken a step backward by putting
the limit at $50,000—so high that even
the Secretary of the Treasury's repre-
sentatives said that this is an unrealistic
definition of what is a farmer and what
is not a farmer.

Mr. HUGHES. Mr. President, will the
Senator yield?

Mr. METCALF, I yield the Senator
from Iowa such time as he may require.

Mr. HUGHES. I commend the dis-
tinguished Senator from Montana for
presenting this amendment this morn-
ing. I wish at the same time to compli-
ment the distinguished Senator from
Georgia for the very elogquent presenta-
tion he has made and to commend the
Committee on Pinance, for their careful
attention to the important effects which
their action has had and will have on
the farming industry of this country.

In my lifetime, and perhaps in the life-
times of all of us, we have seen changes
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in the agricultural industry in America
that are almost inconceivable. Over the
last 45 years, in my own State, we have
been undergoing a continuous agricul-
tural revolution. We are still experienc-
ing, in Iowa, a migration of approxi-
mately 5,000 people a year from the
farms to the towns and city communi-
ties. The average size of the farms, in
recent years, is double what it was some
25 years ago. A couple of years ago it was
indicated that only one in every eight
children born on a farm in the State of
Iowa would—or, for that matter, could—
remain on the farm throughout his life-
time; whereas, when I was a boy, if a
father and mother had four children on
the farm, and three of them were sons,
you could reliably be assured that those
three sons could and would stay in the
farming business. Today, in Iowa, that
is an impossibility. There just is not
room for those young people in agricul-
ture in my State.

My State is one of the greatest agri-

cultural States in the country. Its pro-
ductivity is well known all over the
world. Not only in erops, but certainly in
hogs and ecattle, it has ranked very
high.
Immediately after World War II, I
spent 7 years of my life buying livestock,
selling fertilizer, and dealing in farm
enterprises in my own locality of north-
west Iowa, and I saw such changes take
place that it was almost unbelievable.

Later on, as I became Governor of
that great State and observed the
changes that were continuing, I found
that we were losing, or were in danger
of losing, some of the basic agricultural
industry that we had. We lost the poul-
try industry, as the distinguished Sen-
ator from Georgia well knows. Most of
that migrated from the upper reaches
of the United States to the southern part
of the United States. Now we are in the
process of losing, and have great fear of
losing altogether, our great cattle feed-
ing industry, because of changes that
are taking place in the United States
in feeding and transportation patterns.

It is almost an impossibility in my
State, any more, for a young man to be-
gin farming, unless his father is a
farmer who can furnish the equip-
ment, the money, and the land to begin
on. If a young man were to come back
from the service today and want to start
farming, he would simply be incapable
financially of doing it without great
financial resources from his own family.

As a result, I am greatly concerned
about the problems of landownership. I
am not against landownership by those
who are not engaged in farming; cer-
tainly not. I thoroughly agree with some
of the comments of the distinguished
Senator from florida about the great
American right to own, to progress, to
develop, and to be and do whatever we
have the capacity to be and do. But I
think that includes the right to be a
farmer, if we have the desire to be a
farmer. I think it includes the right of
the family farmer in America to sur-
vive. I think there is grave question
in America today whether that fam-
ily farmer can survive. Land prices
have increased greatly. We have seen
so many abandoned farm houses and
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barns standing around the countryside
in my State that at times I have
felt impelled to start a campaign to
get rid of those buildings, because they
have gradually deteriorated and have not
been removed. Today, one of my greatest
concerns is that we may not be able to
meet the agricultural and industrial
needs of my State and continue family
farmownership. With this great transi-
tion in the farming industry taking place,
and the great problems we face, it is
going to require al. the dedication we
have.

I think one of the things that can help
us to round this corner is to take some of
this tax-loss privilege away from those
whose primary interest is nonagricul-
tural, and who have been dealing
through the farm programs of our Gov-
ernment—and I do not blam.: them for
that; they have every legal right to do
it—with the simple objective of accumu-
lating greater capital and greater profit,
and who, I am afraid, are dstroying the
capability of the young people in this
country to stay on the farm.

Mr. President, it is for that reason
that I support the amendment of the dis-
tinguished Senator from Montana, and
I hope the Members of this body will
give it their most careful consideration.

I thank the distinguished Senator from
Montana for yielding.

Mr. METCALF. I thank the Senator
from Iowa, who is experienced with the
impact of this abuse of specia. farm ac-
counting procedures.

I yield to the Senator from Maine, to
make a statement.

Mr, McGEE, Mr. President, will the
Senator yield?

Mr. METCALF. Mr. President, I had
promised to yield first to the Senator
from Maine.

The PRESIDING OFFICER. The Sen-
ator from Maine is recognized.

VISIT TO THE SENATE BY SENATOR
ALAN MacNAUGHTON OF THE
CANADIAN PARLIAMENT

Mr. MUSKIE. Mr. President, I express
my appreciation to the Senator from
Montana for yielding to me on this
madtter.

Mr. President, I had the privilege of
serving on the Campobello Park Com-
mission, a unique creation of our two
Governments, several years ago. Its func-
tion is to operate the Roosevelt Campo-
bello International Park.

We took advantage of the fact this
morning that the Senate was meeting to
conduct a meeting of the Commission.
I take a few moments to present a dis-
tinguished citizen of our neighbor to the
north, the Dominion of Canada.

With me in the Chamber today is a
distinguished Member of the Canadian
Parliament. He has served as Speaker of
the Canadian House of Commons and has
served with many United States Senators
in interparliamentary conferences over
the years.

Mr, President, I take this opportunity
to introduce to my colleagues the Hon-
orable Alan MacNaughton, of Montreal,
a member of the Canadian House of
Commons.
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Mr. METCALF. Mr, President, it was
a privilege to yield to the Senator from
Maine for that purpose. It is our privilege
to have a distinguished Canadian par-
liamentarian here as our guest.

[Applause, Senators rising.]

TAX REFORM ACT OF 1969

The Senate continued with the con-
sideration of the bill (HR. 13270), the
Tax Reform Act of 1969.

Mr. McGEE. Mr, President, will the
Senator yield?

Mr. METCALF. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator from Montana has 8 minutes re-
maining. The Senator from Georgia has
5 minutes remaining.

Mr. METCALF. Mr. President, I yield
3 minutes to the Senator from Wyoming.

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized for 3
minutes,

Mr. McGEE. Mr. President, I thank my
friend for yielding,

I do not wish to rehash all the dialog
we have had in an extended way this
morning. Suffice it to say that with all of
the complications that now exist and
those which have grown up haphazardly
over the last half century affecting agri-
cultural legislation, most of us on the
floor always come back to the defense of
the small farmer, the small family
farmer. And I think that here we have
a chance to put our actions where our
Senate oratory has been for a long time,

Whatever else we say about the pres-
ent practices, I applaud the noble efforts
of the committee to slow down those
practices.

The fact is that the net result of the
tax-break process has been to make it
possible for the farmers and ranchers
who were relatively well off to eventually
go out through the top, if that is their
choice. But by artificially inflating land
values it has almost completely pro-
hibited any young, new potential rancher
from coming in at the bottom and start-
ing to build.

New opportunities for young beginners
Is the best hope for the future inde-
pendent farming operations in this coun-
try. If that is indeed what the Senate
wants, then let us do something to help.
But, if we are going to turn it over to
the corporation groups and the tax loss
groups, then let us say so bluntly and di-
rectly and not equivocate with the people
back home. If we really believe there
ought to be small family farmers and
that they have an important role in our
country, I think it is important to sup-
port the amendment of which I am a
COSpPONsor.

I underscore the committee’s work and
applaud the committee efforts to stop
encouraging the rich to get richer, and
for the committee attempts to bring
some equity to those at the lower end of
the economic scale.

Mr, METCALF. Mr. President, I thank
the Senator from Wyoming.

1 yield to the Senator from North
Dakota.

Mr. BURDICK. Mr. President, I have
had a few inquiries about the amend-
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ment. One of the fears that has been
expressed is that the amendment, if it
is agreed to, may force farmers in the
future to adopt another form of ac-
counting for their farming operation.

I have been at a committee meeting
this morning. I have not heard all of
the debate.

Would the farmer have the same choice
as those who are on a cash or an ac-
crual basis?

Mr. METCALF. Mr. President, this will
not affect the farmers who are on an
accrual basis. I know that the Finance
Committee has been confronted with
this statement. Both the members of the
Finance Committee and I are seeking
an answer to the abuses of the special
privileges we have for farm accounting.

We have tried to assure that the legiti-
mate farmer will be permitted to con-
tinue to report on the cash report basis
instead of the acerual basis.

It is the agreement on the part of
all members of the committee and those
who support my amendment that this
would not affect that privilegze of the
farmers to continue to report as they
have in the past.

Mr. BURDICEKE., Mr, President, under
the present law, they can conduct their
farm accounting on a cash or accrual
basis.

Mr. METCALF. Anyone can adopt the
accrual method and take any loss he
wants.

Mr. BURDICK, Mr. President, can we
be assured then that practice will not
be changed in any way?

Mr. METCALF. The Senator is cor-
rect.

Mr. BURDICK. Mr. President, I thank
the Senator. I will be pleased to support
the amendment.

Mr. METCALF. Mr, President, I thank
the Senator.

Mr. President, I yield next to the dis-
tinguished Senator from Idaho.

Mr. CHURCH. Mr. President, I have
long been associated with the distin-
guished Senator from Montana in his ef-
forts to amend the tax laws.

I know, from broad contact and ex-
perience with the farm situation in
Idaho, that he seeks to put an end to
the abuse which is seriously undermining
legitimate farmers. I think it is high time
that we do so.

I compliment the Senator, and am
proud to be associated with him as a
COSpOnSsor,

Mr. METCALF. I thank the Senator.

Mr. President, how much time re-
mains?

The PRESIDING OFFICER. The Sen-
ator from Montana has 3 minutes re-
maining. The Senator from Georgia has
5 minutes remaining.

Mr. METCALF. Mr. President, would
the Senator from Georgia care to yield
time?

Mr. TALMADGE, Mr. President, 1
yield 2 minutes to the Senator from
Iowa.

Mr. MILLER. Mr, President, I regret
very much that I cannot support the
amendment.

I would like the Senate to know that
the Senator from Montana and I have
been working in an effort to do something
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better about the problem than the Senate
Finance Committee bill would do.

Both of us feel that the Finance Com-
mittee bill does not go far enough.

My concern over the pending Metcalf
amendment is that I believe it is a little
too harsh.

What it amounts to is that if a person
has as much as $30,000 of nonfarm in-
come, he cannot deduct any loss at all,
because the amendment contains a pro-
vision that to the extent that nonfarm
income exceeds $15,000, the $15,000 loss
will be cut back dollar for dollar. So, if
one has $30,000 of nonfarm income, that
exceeds $15,000 by $15,000 and wipes out
the maximum loss deduction by $15,000.
I think that is too harsh.

Mr. METCALF, I wish the Senator
from Towe would make that plain. It
wipes out the special loss reduction, but
does not wipe out the loss reduction
enumerated by the Senator from Georgia.

Mr. MILLER. I assumed that every
Senator understood that.

The PRESIDING OFFICER. The Sen-
ator's 2 minutes have expired.

Mr. TALMADGE. Mr. President, I have
promised to yield my remaining time to
other Senators.

Mr, METCALF, Mr. President, I have
some time remaining. I yield 1 additional
minute to the Senator from Iowa.

Mr. MILLER. I thank the Senator from
Montana.

I point out to the Senate that if this
amendment should be rejected, the Sen-
ator from Montana and I have another
amendment. It provides that any : mount
of loss over $20,000 will be carryover to
be applied against net farm income in
subsequent years, and there is no reduc-
tion of the $20,000 special loss because
of the amount of nonfarm income. I
think it is a much more equitable pro-
vision.

While the arguments in favor of this
amendment are quite responsive, and I
join in them, I believe the pending
amendment is too harsh,

I want the Senate to know that there
will be another amendment, if Members
feel, as I do, that this one is too harsh.

Mr. TALMADGE. Mr. President, I
yvield 2 minutes to the distinguished
Senator from Arizona.

Mr. FANNIN. I thank the Senator from
Georgia and commend him for his ex-
planation of what is involved.

I would have great sympathy for the
proposal of the distinguished Senator
from Montana if it would accomplish
the objectives he seeks, but it will not.
I am concerned about the agricultural
industry of the Nation, about the small
farmers and the large farmers.

I think that what we must think about
and seriously consider are the kinds of
programs that we can sponsor and foster
that will help the American farmer and
the American agricultural industry com-
pete with foreign countries. We are now
exporting to other countries jobs from
every one of our other industries. One
industry alone, the aircraft industry, is
truly competitive in the world market.

The agricultural industry is moving
out of our country into other countries
more and more each day. We should all
have tremendous concern about that. We
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must encourage investment in farming
in the United States as well as take action
to retain jobs in our other industries as
well,

I am not in favor of loopholes. I want
to be practical and consider the prob-
lem properly. The distinguished Senator
from Florida realizes what is happening.
I know that we have disagreed in some
instances in this regard, but I feel that
he has made some very good contribu-
tions in settling the problem we are dis-
cussing. We do have a very serious prob-
lem, and this legislation will accentuate
that problem, not solve it.

So I feel that if this amendment is
adopted it will be another barrier to our
agricultural industry’s competing with
the other agricultural industries of the
world. This amendment would seriously
handicap the citrus industry and any
orchard industry. I feel it is essential that
this amendment be rejected, or we will
be placing a further burden on our total
agricultural industry in this country.

Mr. TALMADGE. I yield 1 minute to
the distinguished Senator from Kansas.

Mr. DOLE, Mr. President, the prob-
lem of tax-loss farming is indeed erucial
to any discussion of farm-related tax-
ation. Our goal, as in any aspect of tax-
ation, is to provide even and equitable
legislation which makes allowances for
legitimate needs, but insures fair con-
tribution to our revenue structure.

I recognize that there have been some
abuses of the current tax provisions ap-
plicable to deduction of farm-related
losses against net income, and these
abuses cannot be excused or tolerated.
The Metcalf amendment, while directed
toward the goal of eliminating these
abuses, does not offer an acceptable solu-
tion to this problem. Although its appli-
cation might end the abuses of farm loss
deductions, it surely would severely and
undesirably affect many legitimate
farmers and ranchers who neither I nor
my colleague from Montana desire to see
burdened with further tax liability.

The Metcalf amendment takes an
overly broad and statistical approach to
the problem and ignores the realities
faced by farmers and ranchers today.
When need for increased capital ex-
penditures and the dependence on off-
the-farm income is inecreasing for all
farmers and ranchers, the Metealf
amendment would discourage the input
of fresh capital—especially in the case of
those just starting out in farming and
ranching—and would decrease the incen-
tives to diversify income sources from
off-the-farm activities.

Mr. President, I shall not go into the
statistics of this matter in detail, but I
would point out that testimony before the
Finance Committee brought out facts of
the latest census that some days of off-
the-farm work were reported by 46 per-
cent of all farmers and ranchers, and 32
percent reported more than 100 days of
such work. The significance of this off-
the-farm work to the small farmer is
shown in the statistic that it generated
over half the income of farmers having
less than $10,000 in farm sales.

I do not feel the Metealf amendment
can be justified in its approach to tax-
loss farming abuses because it would hurt
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those whose interests it should be
insuring,

I should like to ask a question. It has
been stated that perhaps the committee
bill does not go far enough and that this
amendment goes too far. What about the
bona fide farmer who suffers crop loss in,
say, Kansas, and who, through no fault
of his own, has oil production, has non-
farm income, either oil production or a
gravel pit or something else? What hap-
pens with this bona fide farmer with
nonfarm income—not the big corpora-
tion farmer, but the real farmers, be-
cause we have many in Kansas, Okla-
homa, and throughout the Midwest?

Mr. METCALF. In the case of non-
farming, under my amendment, of over
$30,000, he cannot take extended de-
preciation losses or the so-called losses
that result from accounting methods, un-
less he goes to the accrual system.

Mr. DOLE. I do not mean a hobby
farmer, but a genuine farmer,

Mr. METCALF. He cannot take the
nonfarming profit and apply it to farm
losses.

I do not think the Senator from
Georgia was quite fair when he suggested
that you could not take farm labor, and
so forth, because we are talking about
the totals at the bottom of the income
taxes, the losses and the gains.

If it is one of the economic losses 1
have suggested, and that were read by
the Senator from Georgia, and are in the
bill now, it could be taken out of this oil
income up to $100,000 or $200,000, unless
it is one of the itemized losses as a re-
sult of taxes or drought or such things
that are itemized there.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. METCALPF. I yield 1 more minute.

If it is one of those things that result
from soil conservation or result in con-
version of current income into capital
gain in the future, he could not apply
that oil or timber or any other nonfarm
loss to his farm income,

Mr. DOLE. But the Senator from Mon-
tana stated that at least the committee
approach recognizes the problem and
does adopt much of the language he sug-
gests. The difference is in the amounts
which can be deducted.

Mr. METCALF, There are some minor
differences. Largely, the committee—and
I am grateful to them—have adopted the
language of S. 500. It is not my lan-
guage. It is the kind of refined language
that has been brought in by the circula-
tion of other bills. Many employees of
the Finance Committee helped me draft
this language.

The principal point I am making is
that the committee proposal touches only
3,000 people in the United States, and
I do not believe that takes care of the
abuses.

Mr. DOLE. I believe the Senator from
Montana earlier said 3 million.

Mr, METCALF. Three million people
file farm incomes under the current sys-
tem, and the estimate from the Joint
Committee is that the committee bill will
apply to only 3,000 people. My proposal
will apply to 14,000, The committee pro-
posal will bring in $20 million, and my
proposal will bring in $200 million.
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Mr. HARTKE. Mr, President, as a co-
sponsor of the Senator’s amendment, I
would like to commend my distinguished
colleague for the excellent work he has
done in preparing this proposed legisla-
tion. The amendment is directed to cor-
rection of an area of tax inequity which
has prevailed too long in our economy
and which has compounded, if not in fact
created, a serious economic anc social
condition which the Congress cannot
in conscience ignore.

Today, many taxpayers, corporate and
individual, in high tax brackets obtain
substantial tax benefits from the opera-
tion of certain types of farms on a part-
time basis. By electing the special farm
accounting rules that are available to
the ordinary farmer to ease his book-
keeping chores, these high-bracket tax-
payers show farm tax losses which in no
sense represent true economic losses, and
which these taxpayers deduct from their
business and other income in order to
achieve substantial tax savings. Fre-
quently, these so-called tax losses repre-
sent the cost of creating a farm asset, as
for example, the cost of raising a breed-
ing herd. When the herd is subsequently
sold, the profits from the sale will be
taxed at the lower capital gains rates, in-
cluding that portion of the sales proceeds
which represent a recoupment of the
previously deducted expenses.

The benefits that high-income tax-
payers receive from this tax inequity are
substantial. In 1965, for example, accord-
ing to the Department of Treasury,
among taxpayers "vith less than $50,000
of adjusted gross income, total farm prof-
its were $5.1 billion and total farm losses
were $1.7 billion—a 5-to-2 ratio of prof-
its to losses; while, on the other hand,
among taxpayers with adjusted gross in-
come in excess of $500,000, total farm
profits were $2 million compared with
total farm losses of $14 million, a 7-to-1
ratio in the opposite direction—that is
losses to profits.

In these times of continuing and ris-
ing inflation, wealthy persons and cor-
porations not only find farmland an in-
vestment which affords a hedge against
inflation, but also offers a tax haven for
reducing substantial tax liabilities. The
resultant distortion of our farm economy
is apparent: the price of land is no long-
er determined by economic conditions
that prevail in a normal farm economy;
the farmer who makes his living from
his farm competes in the marketplace
with wealthy farmowners who may con-
sider a farm profit in an economic sense,
unnecessary and even undesirable.

The bill provides what I consider a
reasoned and intelligent correction of
this manifest inequity. Under it farm
losses would be permitted to be offset
against nonfarm income only up to
$15,000 for those whose nonfarm incomes
do not exceed that amount. Accordingly,
persons engaged in farming while at the
same time holding down a part-time job
are not affected by this measure. For
those with nonfarm income in excess of
$15,000, the amount against which the
farm losses may be offset is reduced dol-
lar for dollar, Persons with nonfarm
earnings over $30,000 cannot offset farm
losses against their income.
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To permit this inequity to continue can
only serve the interests of a wealthy
few. This inequity not only violates our
concept of fundamental fairness in tax
treatment so essential to public confi-
dence in our tax structure, but also un-
dermines our farm economy to the detri-
ment of the small family farm and the
small farmer. T am glad to add my voice
in support and in cosponsorship of this
measure to remove this inequity.

Mr. PEARSON. Mr. President, revision
of the Internal Revenue Code so as to
contrel the growing practice of tax-loss
farming is one of the more important as-
pects of the overall tax reform effort in
which we are now engaged.

It needs to be emphasized, of course,
that we do not seek to prevent persons
who make their living primarily from
nonfarming sources from investing in
agriculture for economic purposes. How-
ever, we do seek to discourage persons
outside of agriculture from investing in
farm and ranch enterprises primarily for
tax purposes.

Outside investors have been able to do
this by taking advantage of the special
accounting practices which have been
granted the working farmer and rancher
who generally find it impossible to main-
tain the more sophisticated accrual ac-
counting system,

We want to correct the abuse of tax-
loss farming without, of course, hurting
the ordinary working farmer and rancher
and without denying others the freedom
to invest in agricultural enterprises pro-
viding they do so for economic rather
than tax reasons.

I originally supported the tax-loss bill
introduced by the distinguished Senator
from Montana (Mr. MeTcaLF). This was
one of the earliest corrective proposals
made after the growing practice of tax-
loss farming became rather generally
apparent.

However, today I am voting to support
the proposals of the Senate Finance
Committee. They have studied this prob-
lem ecarefully and it seems to me that
they have come up with a rather impres-
sive list of corrective provisions which I
believe will go a long way toward cor-
recting the abuse of tax-loss farming,
without generating other unintended
and unforeseen inequities and difficulties.

Mr. TOWER. Mr. President, I shall
vote against the adoption of amendment
No. 315, the so-called farm loss amend-
ment.

Quite frankly there has been a great
deal of comment about this amendment,
including arguments both pro and con
which have been expressed to me by my
constituents in Texas. Both sides have
had valid preferences and objections be-
cause it will not affect all agriculture as
a bloc in the same manner. The pro-
ponents of this amendment contend that
present tax statutes encourage wealthy
nonprofessionals to dabble in agriculture
at the expense of the ordinary taxpayer.
The implication is that “hobby farmers,”
as they are called, are thus able to pur-
sue dilettante pastimes without con-
tributing anything to society, meanwhile
charging the public with their farm
losses through intricate bookkeeping
procedures.
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This may be picturesque, but it is in-
accurate.

I think particularly of the costly and
time-consuming procedures for develop-
ing a herd of breeding cattle or the pains-
taking processes necessary for cross-
breeding to develop new plant strains,
which expenses are currently deductible
as incurred.

I ask my colleagues tc think, before
they vote, what beneiits to the American
standard of living have emerged from
such laboratories protected under present
tax procedures. Then project what this
has meant for the United States inter-
nationally, in terms both of revenue and
prestige. If we erase these provisions
we erase in proportion some incentive
for agricultural researckh and develop-
ment. I believe this means is proving a
less expensive method »f encouraging re-
search and development than Govern-
ment financed projects.

There is another reason why I will vote
against the amendment, and I ask my
colleagues to consider it before they cast
their votes. The amendment, if adopted,
would complicate for the farmer the
keeping of financial records required for
tax purposes and would necessitate the
hiring of financial expertise, a burden
today's hard-pressed farmer does not
need.

It has been said, also, that the limita-
tions provided in the amendment are
too high, and that the amendment here
is not properly aimed to meet its stated
objective. In my opinion, the reasons
which I have stated outweigh other
considerations.

We must first consider the effect on
agricultural research and the additional
accounting responsibilities and burdens
imposed on the Nation’s hard-pressed
farmers.

The PRESIDING OFFICER (Mr. Mc-
GoverN in the chair). All time on the
amendment has expired.

SevERAL SENATORS. Vote! Vote!

The PRESIDING OFFICER. The ques~-
tion is on agreeing to the amendment of
the Senator from Montana. On this ques-
tion the yeas and nays have been or-
dered, and the clerk will call the roll.

The bill clerk proceeded to call the roll.

Mr. GRIFFIN (when his name was
called) . Mr. President, on this vote I have
a live pair with the Senator from Ken-
tucky (Mr. Cook) . If he were present and
voting, he would vote “nay."” If I were
permitted to vote, I would vote “yea.” I
withhold my vote.

The rollcall was concluded.

Mr. PASTORE (after having voted in
the affirmative). Mr. President, on this
vote I have already voted “vea,” but I
am willing to have a live pair with the
Senator from Louisiana (Mr. ELLENDER) .
If he were present and voting, he would
vote “nay.” I have already voted “yea.”
Therefore, I withdraw my vote.

Mr. BROOKE (after having voted in
the affirmative). On this vote, I have a
live pair with the Senator from Cali-
fornia (Mr. MurrHY). If he were pres-
ent and voting, he would vote “nay”;
if I were permitted to vote, I would vote
“yea.” I withdraw my vote.

Mr. BYRD of West Virginia (after
having voted in the negative). On this
vote, I have a live pair with the senior
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Senator from Missourl (Mr. SyYyMING-
ToNn). If he were present and voting, he
would vote “yea.” I have already voted
in the negative. If I were permitted to
vote, I would vote “nay.” I withdraw my
vote.

Mr. KENNEDY. I announce that the
Senator from New Mexico (Mr. ANDER-
soN), the Senator from Louisiana (Mr.
ELLEnDER), the Senator from Arkansas
(Mr. FursricaT), the Senator from
Alaska (Mr. Graver), the Senator from
Arkansas (Mr. McCrLeLLAN), the Senator
from Georgia (Mr. RusseLL), the Sena-
tor from Mississippi (Mr. SteENNIS), the
Senator from Missouri (Mr. SYMINGTON),
and the Senator from Texas (Mr, YAR-
BOROUGH) are necessarily absent.

I further announce that the Senator
from Indiana (Mr. Bayn), and the Sena-
tor from Nevada (Mr. CaANNON) are ab-
sent on official business.

I further announce that, if present and
voting, the Senator from Mississippi (Mr.
STeENNIS) would vote “nay.”

On this vote, the Senator from Indiana
(Mr. Baysn) is paired with the Senator
from Arkansas (Mr, FULBRIGHT).

If present and voting, the Senator from
Indiana would vote “yea,” and the Sena-
tor from Arkansas would vote “nay.”

Mr. GRIFFIN. I announce that the
Senator from EKentucky (Mr. Cook), the
Senator from California (Mr. MURPHY),
the Senator from Ohio (Mr. SaxBe), and
the Senator from Ilinois (Mr. SmITH)
are necessarily absent.

The Senator from Arizona (Mr. GoLp~
WATER) is absent on official business.

The Senator from South Dakota (Mr.
Munot) is absent because of illness.

If present and voting, the Senator
from Arizona (Mr. GoOLDWATER) would
vote “nay.”

The respective pairs of the Senator
from EKentucky (Mr. Coox) and that of
the Senator from California (Mr. MuUr-
PHY) have been previously announced.

The result was announced—yeas 29,
nays 50, as follows:

[No. 182 Leg.]

YEAS—29
Jackson
Eennedy
Magnuson
Mansfield
McCarthy
McGee
McGovern
McIntyre
Metcalf
Mondale

NAYS—50

Ervin
Fannin
Fong

Gore
Gurney
Hansen
Hatfield
Boggs Holland
Byrd, Va. Hollings
Case Hruska
Cooper Javits
Cotton Jordan, N.C,
Cranston Jordan, Idaho
Curtis Long

Dole Mathias
Dominick Miller
Eastland Montoya

PRESENT AND GIVING LIVE PAIRS,
AS PREVIOUSLY RECORDED—4

Pastore, for.

Griffin, for.

Brooke, for.

Byrd of West Virginia, against.

Moss

Muskie

Nelson

Pell

Proxmire
Randolph
Ribicofl
Young, N. Dak.
Young, Ohio

Burdick
Church
Dodd
Eagleton

Inouye

Packwood
Pearson
Percy

Prouty
Bchweiker
Scott

Smith, Maine
Sparkman
Spong
Stevens
Talmadge
Thurmond
Tower
Tydings
Willlams, N.J.
Williams, Del,

Alken
Allen
Allott
Baker
Bellmon
Bennett
Bible
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NOT VOTING—17

Goldwater Saxbe
Gravel Smith, TIl.
MecClellan Stennis
Mundt Bymington
Murphy Yarborough
Russell

MEeTcAaLF's amendment was

Anderson
Bayh
Cannon
Cook
Ellender
Fulbright

So Mr.
rejected.

Mr. TALMADGE. Mr. President, I
move that the vote by which the amend-
ment was rejected be reconsidered.

Mr. LONG. Mr. President, I move that
the motion to reconsider be laid on the
table.

The motion to lay on the table was
agreed to.

ORDER FOR ADJOURNMENT TO 9:30
O'CLOCK AM., ON MONDAY NEXT

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that when the Senate
completes its business today, it stand in
adjournment until 9:30 o'clock a.m. on
Monday next.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECOGNITION OF SEN-
ATOR MATHIAS ON MONDAY
MORNING NEXT

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that at the conclu-
sion of the prayer on Monday, the dis-
tinguished Senator from Maryland (Mr.
MarH1as) be recognized for not to exceed
30 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TAX .REFORM ACT OF 1969

The Senate continued with the con-
sideration of the bill (H.R. 13270), the
Tax Reform Act of 1969.

TUNANIMOUS-CONSENT AGREEMENT

Mr. LONG. Mr. President, I ask unan-
imous consent that there be a time lim-
itation of 20 minutes, with the time to
be equally divided on two amendments
to be offered by the Senator from Utah
(Mr. BENNETT); and that there be 40
minutes, to be equally divided between
the sponsor of the amendment and the
Senator in charge of the bill, on two
amendments to be offered by the Sena-
tor from New York (Mr. JAVITS).

Mr. MILLER. Mr. President, reserving
the right to object, the Senator from
Montana (Mr. Mercarr) and I have a
joint amendment on the very same sub-
ject on which we just voted. It was our
hope that we could limit the time and
discuss the amendment, since the Senate
is already oriented to the subject; so
that we would both hope we could offer
the amendment next.

Mr. LONG. Mr. President, I ask unan-
imous consent that the Senator from
Towa (Mr. MILLER) be permitted to offer
his amendment next, and that there be
a time limitation of 20 minutes, with 10
minutes on each side on his amendment.

Mr. BENNETT. Mr. President, I will
be happy to yield for that purpose, with
the understanding that I will gain the
floor at the end of that period.

The PRESIDING OFFICER. Is there
objection to the several unanimous-
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consent requests just made? The Chair
hears none, and they are so ordered.

Mr. MANSFIELD. Mr. President, as I
understand it, we now have five amend-
ments pending, and on each there will
be a 20-minute limitation of time to be
equally divided; two Benneit amend-
ments; two Javits amendments, and one
Miller-Metcalf amendment; is that not
correct?

The PRESIDING OFFICER. The
Chair understands that the request was
for the two amendments to be offered
by the Senator from Utah (Mr. Ben-
NETT) with 20-minute time limitation on
each one.

Mr. BENNETT. Mr. President, 20 min-
utes for both.

Mr. MANSFIELD, That is right—and
the same for the Senator from New York
(Mr. Javirs).

Mr. HOLLAND. Mr. President, will the
majority leader yield?

Mr. MANSFIELD., I yield.

Mr. HOLLAND. This deoes not cut off
amendments subsequent to that?

Mr. MANSFIELD. Oh, no.

Mr. President, to keep the record
straight, the chairman of the committee
asked and received unanimous consent
that there be a time limitation of 20
minutes, with the time to be equally di-
vided, on an amendment by the Senator
from Iowa (Mr. MILLER), and the Senator
from Montana (Mr., METCALF); two
amendments to be offered by the Senator
from Utah (Mr. Bewnerr), and two
amendments to be offered by the Senator
from New York (Mr. JAVITS).

Mr. LONG. Mr. President, it might re-
quire more time on the second Javits
amendment; but on the first one, 10
minutes to a side.

Mr. KENNEDY, Mr. President, reserv-
ing the right to object, do we expect to
have rollcall votes on these amend-
ments? Could we find out? We have
meetings going on. We are in the final
executive session on an important meas-
ure of the administration, and we are
voting on amendments now, and I think
we should find out at this time.

Mr. MANSFIELD. I believe that the
Bennett amendments will be accepted. So
far as the Senator's meeting is concerned,
that is right next door and we can give
him immediate notice to get back into the
Chamber so that he will not be caught
short. I do not know whether the Senator
from Jowa (Mr. MiiLER) wants a roll-
call vote on his amendment.

Mr. MILLER, Yes, I do.

The PRESIDING OFFICER. It is the
understanding of the Chair that there
will be 20 minutes on each of the five
amendments, with 10 minutes allotted to
a side.

AMENDMENT NO. 358

Mr. MILLER. Mr. President, I call up
amendment No. 359 and ask that it be
stated.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk proceeded to read
the amendment.

Mr. MILLER. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and the
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amendment will be printed in the Rec-
ORD at this point.

The text of the amendment is as
follows:

On page 189, strike the portion of line 24
following the word “farming”, and on page
190 strike line 1 and the portion of line
2 preceding the second comma.

On page 190, strike lines 9 through 12,
inclusive, and insert in lieu thereof the fol-
lowing: “(A) $20,000, or (B)".

On page 190, line 24, strike 850,000 and".

On page 190, strike line 25 and insert in
lieu thereof the following: “$20,000 amount
specified In subsection (a) shall be $10,000
for each'.

On page 191, lne 1, strike all preceding
“The'".

On page 191, line 9, insert after the word
“inventories” the following: *‘“valued at fair
market value”.

On page 162, line 17, strike “one-half of”.

On page 193, strike lines 1 through 4, in-
clusive, and renumber the succeeding para-
graphs on pages 193 and 194 accordingly.

On page 193, line 22, strike *'(except for
purposes of paragraph (1))".

On page 194, line 23, after the word “ParT-
NeRsHIPS" add the following: "“aAnp ELEcT-
ING SMALL BUSINESS CORPORATIONS".

On page 194, line 24, insert after the
word “partnership” the following: “or an
electing small business corporation as de-
fined in section 1371(b)".

On page 194, line 25, strike “of such part-
nership™.

On page 195, line 1, strike “in such part-
nership”.

Mr. MILLER. Mr. President, I ask for
the yeas and nays on my amendment.

The yeas and nays were ordered.

Mr. MILLER. Mr. President, I have
been concerned for several years now
about the problem of nonfarmers writ-
ing off losses from farming operations
against their nonfarm income. I first in-
troduced a bill on this matter in the
90th Congress and I reintroduced it
again this year. Earlier this year I testi-
fied before the House Ways and Means
Committee on this subject during their
hearings on tax reform.

Mr. President, I was very pleased when
I learned at the beginning of this ses-
sion, that the House Ways and Means
Committee was going to consider the
question of whether, and to what extent,
farm losses should continue to be al-
lowed as deductions against nonfarm in-
come. I believe the time has come when
the Congress should no longer drag its
feet in amending the Internal Revenue
Code to put a stop to the use of losses
from farming operations as a tax avoid-
ance scheme.

Tax-loss farming should be curbed be-
cause it poses unfair competition to the
family farmer and, furthermore, results
in annual tax revenue losses running
into the millions of dollars. As the tax
law is now written, the family farmer
is forced to compete against many indi-
viduals and corporations who write off
losses from farming operations against
high tax bracket income from nonfarm
operations. This competition is unfair.

For example, a top income bracket
taxpayer can, using proper planning,
convert $1 of loss into 70 cents—1717 cents
with the surtax—of tax savings; and
then, by selling off his farm assets lock,
stock, and barrel, realize long-term cap-
ital gain of $1 with maximum tax of 25
cents.
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The extent of these tax loss writeoffs
is reflected in a study of 1966 income tax
returns by the Internal Revenue Service
which shows that 75 percent of the 4,778
individuals who had farm operations and
incomes over $100,000 deducted $72 mil-
lion in farm losses against their other
income.

A more complete breakdown of high
income taxpayers, whose returns in-
cluded farm schedules shows:

Millionaires: Of the 103 involved in
farming operations, 15 showed a net
profit and 88 showed a net loss;

From $500,000 to $1,000,000: Of the
228 in this bracket, 27 showed a net profit
and 201 or 88 percent showed a loss;

From $200,000 to $500,000: Of the 1,104
farm schedules, 209 showed a net profit
and 895 or 81 percent showed a loss;

From $100,000 to $200,000: Of the 3,343
farm schedules, 986 showed a net profit
and 2,357 or 70.5 percent showed a loss;
and

From $50,000 to $100,000: Of the 14,-
202 farm schedules, 5,622 showed a net
f:roﬁt and 8,580 or 60 percent showed a
0SS,

A U.S. Department of Agriculture re-
port, released about the same time as the
Internal Revenue Service study, dis-
closes that nonfarm business income was
reported most frequently by those with
the largest farm losses. Although the
USDA report was based on 1963 income
tax returns, it shows the depth of the
problem, which is even greater today.
Individuals with farm losses reported
nonfarm income nearly twice as often as
those with farm profits, and their non-
farm business income averaged more
than twice that of persons with farm
profits. Out of a group classified by the
USDA report as “well off,” comprising
almost a quarter of a million individuals,
approximately 111,000 reported farm
losses and more than 38,000 reported
farm profits of less than $12,000. Of the
66,000 individuals who were classified as
“wealthy,” more than two-thirds re-
ported farm losses, with the average
losses reported being $14,110.

A properly designed tax law is needed.
Tax loss farming is detrimental to the
regular farmer in that it tends to push
up the price of farm land. Wealthy in-
dividuals and corporations bid up the
price—not because they desire a farm
to make a living for themselves and their
families, but because they want to take
advantage of a tax scheme. Higher prop-
erty taxes eventually hit the neighbors.
Furthermore, the fact that farmowners
with nonfarm income in high income
brackets may consider a farm profit, in
the economic sense, unnecessary for their
purposes puts the ordinary farmer at a
disadvantage when competing in the
market place. Because he does not have
to depend on farm operations for a live-
lihood, the high income bracket tax-
payer can demand less for his products
than the regular farmer, who needs to
make a profit to be able to stay in busi-
ness.

If farm losses could not be offset
against other business income, these
multibusiness individuals and corpora-
tions would get out of farming or they
would help fight for better prices and
lower costs of production.
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‘When the House provision dealing with
farm losses was finally unveiled I was
greatly disappointed. As it has been pre-
viously pointed out, the House bill would
affect only about 3,000 returns and would
produce only $5 million in 1970, $10 mil-
lion in 1971, and $20 million annually
thereafter. Thus, in my opinion, the
House bill will not close this loophole.

I believe that the Senate Finance Com-
mittee improved the House bil’ by elimi-
nating the excess deductions account,
which was very complicated and substi-
tuting a formula similar to the pending
amendment. Unfortunately, the limita-
tions are so high in the Senate Finance
Committee bill that it also fails to close
this loophole. For example, it would af-
feet only about 3,000 returns and pro-
duce $25 million annually. This is just
slightly more than the revenue which
would be produced by the House bill once
it is fully implemented.

Mr. President, the junior Senator from
Montana and I believe that a more ef-
fective provision should be adopted, and
this is reflected by the pending amend-
ment.

Now, Mr. President, we have all heard
the arguments about the problem, and
I do not think there is much that can
be added to what has been said so ably
by Senators who have already spoken on
the preceding Metcalf amendment. Sen-
ator MercaLF and I have been working
together to try to work up a proposal
that would appeal to most Senators. I
might add that our amendment would
leave the Finance Committee bill pretty
much intact.

What our amendment would do with
respect to the loss allowed is to change
the loss provisions allowed under the
Finance Committee bill in this way: The
committee would allow a farm loss de-
duction of up to $25,000, and any losses
over and above that would be allowed to
the extent of 50 percent.

I suggest that when we open up a
loss deduction to the extent of one-half
of all over $25,000, we have opened up
a wide hole for persons engaged in farm
loss operations. For example, in the case
of a loss of $1 million, half of it could
be written off over $25,000.

The Senator from Montana and I be-
lieve that is too much of a loophole. So
what we have pending in the amendment
is this provision: A loss up to $20,000 can
be written off against nonfarm income,
regardless of the amount of nonfarm
income. If a taxpayer, engaged in farm
operations, has $1 million of nonfarm
income, say income from an oil well,
which is what the Senator from Kansas
suggested in his question during debate
on the proceeding amendment, he could
still deduct $20,000 of losses. Our amend-
ment would, however, not permit farm
losses in excess of $20,000 to be written
off against nonfarm income.

Now if there is a loss over and above
$20,000, our amendment permits this to
be carried over and applied against net
farm income in subsequent years.

As in the Finance Committee bill,
there is an unlimited loss carryover de-
duction. There is an important differ-
ence between our amendment and the
committee amendment, however. While
the Senate committee amendment allows
an unlimited loss carryover deduction, it
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provides that a loss carryover deduction
can be applied only to the extent of one-
half of the net farm income. Our amend-
ment provides that the farm loss carry-
over deduction can be applied in full
against future net farm income. Thus,
I believe there is an improvement.

The amendment of the Senator from
Montana (Mr, MercaLr), the committee
bill, and this pending amendment should
be compared as to impact.

The committee bill would affect only
3,000 returns and would pick up $25 mil-
lion.

As was pointed out by the Senator
from Montana, the preceding amend-
ment would affect 14,000 returns, to the
extent of $205 million.

The pending amendment strikes a bal-
ance between the two and would affect
9,000 returns, to the extent of $120 mii-
lion. Both of us feel strongly that the
committee does not go far enough, and
here is why:

The statistics show that some 3,000 re-
turns by individuals in high income
brackets—that is, to the extent of $100,-
000 of net income or more—have net
farm losses on farm schedules that they
file. We do not think that covering them
is enough.

I would point out that our pending
amendment gets down to the $50,000 to
$100,000 bracket as well, That is where
the additional 6,000 returns would come
from. We think this is important to keep
our regular farmers competitive and at
the same time allow people who do have
some nonfarm income to enzage in farm-
ing operations on a prudent basis.

Mr. President, I reserve the remainder
of my time.

Mr, LONG. Mr. President, the pending
amendment would have the same objec-
tions to it that existed with regard to the
Metcalf amendment, except that this
amendment would remove the limitation
contained in the Metcalf amendment
which would limit the offset of income
above $15,000 with the gradual limita-
tion of the offset up to $30,000 of non-
farm income. In that respect, the amend-
ment is not as objectionable to Senators
who opposed the Metecalf amendment,
but in other reasons is equally objection-
able. For the reasons I have given, Sen-
ators who were opposed to the Metcalf
amendment would be opposed to this
amendment. We oppose the amendment.

Would the Senator from Georgia (Mr.
TALMADGE) care to comment on the
amendment?

Mr. TALMADGE. Mr. President, I have
no additional comment to make, The
committee acted on it. I outlined to the
Senate what the committee did. I think
it went far enough. I really have not had
a chance to see the Senator’s amend-
ment, and I do not know what it pro-
vides.

Mr, METCALF. Mr. President, will the
Senator from Iowa yield me 1 minute?

Mr, MILLER. Mr. President, I do not
believe I need unanimous consent to
modify my amendment. Is that correct?

The PRESIDING OFFICER. The Sen-
ator does need unanimous consent, The
yveas and nays have been ordered.

Mr. MILLER. Mr., President, I am
sorry to trouble the Senate like this, but
I ask unanimous consent that the pend-
ing amendment be modified by the fur-

37481

ther proviso that on page 193, line 11, the
word “disease” be inserted after the sec-
ond comma.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
the amendment will be so modified.

Mr, MILLER, Mr. President, I want
to briefly explain what this does. The
Senator from Georgia had a very valid
objection with reference to the commit-
tee bill which talks about losses arising
from storm, fire, or other casualty, in
that “casualty” may not cover disease,
because disease may operate slowly and
“casualty” has been limited to a “sud-
den” happening. By putting in the word
“disease” I think we have covered the
problem pointed out by the distinguished
Senator from Georgia.

I yield 1 minute to the Senator from
Montana.

Mr. METCALF. Mr, President, I con-
cur in the amendment of the Senator
from Iowa. I am cosponsor of the amend-
ment. I do not feel it completely takes
care of the situation. My amendment was
a better one. However, this is a com-
promise that the Senator from Iowa is
talking about and that the Senator from
Tennessee is talking about. They think
perhaps my amendment was too sharp
and went too far. At the same time, their
comments were that the committee bill
did not go quite far enough. I think
this is a valid compromise.

I feel my amendment, the committee
bill, and perhaps this amendment takes
care of casualties. Whatever we do in
conference, I hope we are sure that the
kind of casualty as a result of disease
that the Senator from Georgia was talk-
ing about is taken care of by the com-
mittee bill or the report, so that it is
nailed down without an interpretation
that some of the things we have been
talking about will not become an eco-
nomic loss when we all intended to safe-
guard economic losses.

Mr. MILLER. Mr. President, I yield
myself 1 minute.

In response to the comments of the
able chairman of the Finance Committee,
I must point out that our amendment
provides for a loss up to $20,000. I be-
lieve he stated it merely removed the
$15,000 limitation contained in the pre-
ceding amendments.

We believe this amendment would be
a little more liberal and more appealing.
In the committee we talked about $15,000,
$20,000, and $25,000. We think $20,000 is
enough, particularly with the unlimited
carryover deduction.

Mr. President, I am prepared to yield
back my time.

Mr. LONG. Mr. President, I yield my-
self 1 minute.

Mr. President, the way the Senator has
modified his amendment would make it
somewhat less objectionable, but most
of the objections which were made by
the Senator from Georgia to the pre-
vious amendment would still apply to
this amendment. Therefore, we will have
to oppose it.

Mr. MILLER., Mr. President, do I have
any time remaining?

The PRESIDING OFFICER. The Sen-
ator has 1 minute remaining.

Mr, MILLER. Mr, President, I want to
emphasize that the Senator from Geor-
gia had a valid point. I have had a lot
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of experience with the distinction be-
tween a casualty loss and one which is
not considered, for two purposes, a cas-
ualty loss, because it did not happen
suddenly enough. That is why it is im-
portant to have the word “disease” writ-
ten into the Finance Committee bill.
That is what we have done, by the pend-
ing amendment as modified, so that, as
in the example of the Senator from Geor-
gia, if there were a loss, from disease, in
a dairy herd amounting to $50,000, our
amendment will protect that and will
permit, in addition to that, $20,000 of
farm loss if there is one. So I think we
have covered the casualty and disease
problems the Senator from Georgia
pointed out.

Mr. COOPER. Mr. President, will the
Senator yield? May I ask the Chair how
much fime the Senator has left?

The PRESIDING OFFICER. The
Senator from Louisiana has 8 minutes
remaining.

Mr. COOPER. May I have 3 minutes?

Mr. LONG. I yield 3 minutes to the
Senator from Kentucky.

Mr. COOPER. Mr, President, as Sena-
tors know, my State of Kentucky, among
others, is engaged in the breeding of
horses—thoroughbreds for racing, saddle
horses, show horses, and other registered
purebred horses. I had thought the pro-
visions that were agreed to in the com-
mittee were an improvement over the
House bill, and that while they may
present the horse industry with some
difficulty they would not be punitive or
destructive of the industry, as would the
amendments offered today.

Kentucky is known throughout the
country and throughout the world for the
breeding and training of thoroughbred
racing horses, of trotting and pacing
harness racehorses, or three-gaited and
five-gaited saddle horses—including, I
may say, Tennessee walking horses—and
other registered horses for show and
pleasure,

There are now about 6 million horses
in the United States. Approximately 1.2
million are registered horses—more than
double the number a decade ago—over
800,000 recreational and over 400,000
commercial horses. Breeding, training,
showing, and racing horses are a legiti-
mate business. It is a business in which
hundreds of millions of dollars have been
invested. It provides a large volume of
taxes to our country and to my State and
provides wide employment.

In his testimony before the committee,
Gov. Louie B. Nunn estimated that the
horse industry was responsible for half
the tourist business which brought $43
million in direct taxes to Kentucky, and
that nationally breeding, training, and
showing horses provides 150,000 full-time
jobs. Of course, the business requires
tremendous investment by individuals
engaged in it. One never knows whether
the work of 1 year will be successful.
Actually, there is a cycle of at least 6
consecutive years from the time breed-
ing stock is purchased until the offspring
race and the results of that breeding are
known and proved. It is a business with
substantial risk, by its nature often in-
volving investment over many years be-
fore that work is rewarded with success.

I want to call to the attention of the
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Senate the character and importance of
this business to Eentucky and other
States. In my opinion, the pending
amendment would destroy that industry,
as would the amendment proposed be-
fore it, which the Senate rejected. I think
the committee amendments, on the other
hand, will at least give the industry a
chance. I hope that the Miller-Metcalf
amendment will be rejected.

Mr. LONG. Mr. President, I yield back
the remainder of my time.

The PRESIDING OFFICER. All re-
maining time has been yielded back. The
yeas and nays have been ordered, and
the clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. PELL (when his name was called).
Mr. President, on this vote I have a pair
with the Senator from Louisiana (Mr.
ELLENDER) . If he were present and vot-
ing, he would vote “nay.” If I were at lib-
erty to vote, I would vote “yea.” There-
fore, I withhold my vote.

The rolleall was concluded.

Mr. NELSON (after having voted in
the affirmative). Mr. President, on this
vote I have a pair with the Senator from
California (Mr. CransTon). If he were
present and voting, he would vote “nay.”
If I were at liberty to vote, I would vote
“yea.” Therefore, I withdraw my vote.

Mr. KENNEDY. I announce that the
Senator from New Mexico (Mr. ANDER~-
soN), the Senator from California (Mr.
CransTON), the Senator from Louisiana
(Mr. ELLENDER), the Senator from Ark-
ansas (Mr. FuLeriGcHT), the Senator from
Alaska (Mr. GraveL), the Senator from
Arkansas (Mr. McCLELLAN), the Senator
from Georgia (Mr. RusseLL), the Senator
from Mississippi (Mr. STENNIS), the Sen-
ator from Missouri (Mr. SymingTON) and
the Senator from Texas (Mr. YARBOR-
0UGH) are necessarily absent.

I further announce that the Senator
from Indiana (Mr. Bay®) and the Sena-
tor from Nevada (Mr. CANNON) are ab-
sent on official business.

On this vote, the Senator from In-
diana (Mr. Bayn) is paired with the
Senator from Arkansas (Mr. FULBRIGHT) .
If present and voting, the Senator from
Indiana would vote “yea,” and the Sen-
ator from Arkansas would vote “nay.”

On this vote, the Senator from Mis-
souri (Mr. SYMINGTON) is paired with the
Senator from Mississippi (Mr, STENNIS).
If present and voting, the Senator from
Missouri would vote “yea,” and the Sen-
ator from Mississippi would vote “nay.”

Mr. GRIFFIN. I announce that the
Senator from Kentucky (Mr. Cook), the
Senator from California (Mr. MURPHY),
the Senator from Ohio (Mr. Saxsg), and
the Senator from Illinois (Mr., SmrirH)
are necessarily absent.

The Senator from Arizona (Mr. GoLp-
wWATER) is absent on official business.

The Senator from South Dakota (Mr.
MunpT) is absent because of illness.

The Senator from Vermont (Mr.
AIREN) is detained on official business to
attend the funeral of a friend.

If present and voting, the Senator from
EKentucky (Mr, Coox), the Senator from
Arizona (Mr. GoLpwATER), and the Sen-
ator from California (Mr. MURPHEY)
would each vote “nay.”

The result was announced—yeas 32,
nays 47, as follows:
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[No. 183 Leg.]
YEAS—32

Hughes

Inouye

Jackson
Kennedy

Burdick
Church
Dodd
Eagleton
Goodell
Gore
Griffin
Harris
Hart
Hartke
Hatfleld

Mondale

Moss

Muskie
Fastore
Proxmire
Riblecoff
Schweiker
Williams, Del.
Young, N. Dak,
Young, Ohio

Magnuson
Mansfield
Mathias
McGee
MeGovern
Metcalf
Miller

NAYS—47

Eastland
Ervin
Fannin
Fong
Gurney
Hansen
Holland
Hollings
Byrd, Va. Hruska
Byrd, W. Va. Javits

Case Jordan, N.C.
Cooper Jordan, Idaho
Cotton Long

Curtis McCarthy
Dole McIntyre
Dominick Montoya

PRESENT AND GIVING LIVE PAIRS,
AS PREVIOUSLY RECORDED—2

Nelson, for,

Pell, for.

Allen
Allott
Baker
Bellmon
Bennett
Bible
Boggs
Brooke

Packwood
Pearson
Percy
Prouty
Randolph
Scott
Smith, Maine
Sparkman
Spong
Stevens
Talmadge
Thurmond
Tower

Tydings
Williams, N.J,

NOT VOTING—19

Fulbright Saxbe
Goldwater Smith, 111,
Gravel Stennis
McClellan Symington
Mundt Yarborough
Murphy

Russell

Aiken
Anderson
Bayh
Cannon
Cook
Cranston
Ellender

So the amendment, as modified, was
rejected.

Mr. BENNETT. Mr. President, I send
to the desk two amendments which are
numbered A and B and ask that they be
considered separately in that order.

I ask unanimous consent that reading
of the amendments be dispensed with,

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ments will be printed in the Recorp.

The amendments ordered to be
printed in the Recorp are as follows:

On page 148, after line 16, insert the
following:

“(h) CERTAIN PRIOR TAXABLE YEARS.—In the
case of a water users association which is
organized to operate a reclamation project of
the Bureau of Reclamation, Department of
the Interior, and which is a membership or-
ganization described in section 277 of the In-
ternal Revenue Code of 1954 (as added by
subsection (b)(3)), no deduction attribut-
able to furnishing services, goods, or other
items of value to members shall be denied for
any taxable year beginning before January 1,
1971."

On page 148, line 9, strike out the quota-
tion mark and add:

“‘No examination of the religious activi-
ties of such an organization shall be made
except to the extent necessary to determine
whether such organization is a church or a
convention or association of churches, and
no examination of the books of account of
such an organization shall be made other
than to the extent necessary to determine the
amount of tax imposed by this title." "

Mr. BENNETT, Mr. President, in order
to understand this amendment, it is
necessary briefly tc review how the basic
provision came to be included in the
Senate version of the Tax Reform Act.

Back in 1916, Congress exempted
“mutual ditch or irrigation companies”
from income tax where their income was
“solely” from members. Ultimately be-
cause nonmembers had occasion to utilize




December 6, 1969

the water and related facilities of these
organizations, Congress later moderated
the “solely” test to allow exemption
where nonmember income was ‘“inci-
dental” to the operation of the company,
that is, where not more than 15 percent
of the organization’s gross revenues
came from nonmember sources. Eventu-
ally, because of the general need for
water development and irrigation, many
of these organizations came to supply
services to nonmembers in excess of 15
percent of their gross income. Conse-
quently, they lost their tax-exempt
status.

When they lost this tax-exempt status,
the Internal Revenue Service took the
position that since the organization’s
basic operation of selling water rights to
its members was not intended to be a
profitmaking venture, the expenses in-
curred in supplying water to members
were not ordinary and necessary business
expenses and could not be deducted in
excess of the amount of income received
from members. It had won similar cases
in situations where the corporations in-
volved were not tax-exempt or non-profit
organizations—International Trading
Co. v. Commissioner, 27 F. 2d 578, and
American Properties Inc. v. Commis-
sioner, 262 F. 2d 150. In a recent case—
Anaheim Union Water Company v. Com~
missioner, 321 F. 2d 253, C.A. 9th, 1963,
which reversed 35 T.C. 1072—the circuit
court disagreed with the position of the
Commissioner and held that the ex-
penditures made by the company fto
supply water to its members were “ordi-
nary and necessary” because this activ-
ity did constitute the carrying on of a
trade or business. The Commissioner has
not acquiesced in the court’s decision and
has continued to take the position that
the expenses are not deductible. There
has been subsequent litigation and two
cases are now being considered on
appeal—Bear Valley Mutual Water
Company, 283 F. Supp. 949 (1968)—on
appeal, C.A. 9th; San Antonio Water
Company, 285 F. Supp. 297 (1968), on
appeal, C.A. 9th. There is also one case
pending in the Tax Court and another
in the District Court in Oklahoma.

The Senate bill adds a new section
to the Internal Revenue Code—section
277—which would codify the position
taken by the Commissioner of Internal
Revenue, The provision would not be-
come effective until January 1, 1971.
My amendment would not change what
is now contained in the bill.

What it would do, would be to allow
water users associations organized to
operate reclamation projects of the
Bureau of Reclamation of the Depart-
ment of the Interior to deduct all ex-
penses incurred in supplying services and
benefits to their members up to the effec-
tive date of the provision in the Senate
bill. In other words, up until January 1,
1971, the expenses would be treated in
accordance with the position taken by
the taxpayers and approved by the courts
in the Anaheim case. From January 1,
1971, on, the position expressed in the
committee bill would apply.

I think this amendment is fair and
feasible in that it would eliminate fur-
ther litigation and uncertainty on the
point until the provision contained in
the reform bill becomes operative,
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Mr. President, also at this time I
would like to engage the chairman of
the committee in a brief colloquy.

During the executive session in the
Committee on Finance, I raised a ques-
tion as to whether the effective date of
the income averaging amendment con-
tained in the bill would in any way upset
the effective date approved by Congress
when it enacted the income averaging
provision in 1964.

I was concerned that an individual
who had engaged in a long-term em-
ployment contract prior to the 1964 act
might inadvertently be denied the long-
term spread permitted under the pres-
ent 1964 law with respect to a payment
he receives after this tax reform bill be-
comes operative. I was assured in com-
mittee that the situation I described
would not be affected by the tax reform
legislation and that an individual who
had embarked before 1964 on a long-term
employment could average the income
he received from that employment over
the period the services were rendered.
It was my understanding the committee
report would be clarified on this matter.

Unfortunately, the explanation I ex-
pected to see in the committee report
is not there, and so I am directing this
inquiry to the chairman of the commit-
tee: Does the effective date of the income
averaging provision apply in any way
to restrict the application of the savings
clause contained in the original income
averaging provision in 1964?

Mr. LONG. No. It does not. The effec-
tive date of the tax reform act does not
limit the operation of the savings clause
contained in the 1964 act. An individual
who began an employment under the
savings clause could still report his in-
come under that savings clause even
though he receives it after the 1969 tax
reform bill goes into effect.

As the Senator knows, the committee
report was prepared with considerable
haste. I regret that the language we had
intended to include in the report is not
there.

Mr. BENNETT. I recognize that this
is a complete inadvertence. I appreci-
ate the willingness of the chairman to
straighten the matter out on the floor.

It is my understanding, as I am sure
the chairman will confirm, that the two
amendments I have offered are so lim-
ited in nature that the chairman is will-
ing to accept them and take them to
conference.

The first amendment refers to the
problem of a water user’s association
organized to operate a reclamation proj-
ect of the Bureau of Reclamation which
is a membership organization deseribed
in section 277 of the Internal Revenue
Code of 1954.

Under that code, in providing those
services if more than 15 percent of the
water users were not members of the
association, it loses its tax exemption.

Mr. President, in the normal course of
the operation of a number of these proj-
ects, this number has crept up above
15 percent, And that matter is being
litigated.

The purpose of the amendment is to
make sure that no deductions attrib-
utable to furnishing services, goods, or
any other items of value to members
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shall be denied for any taxable years
beginning before January 1, 1971.

This will be the matter in conference
where it can be discussed carefully. I
think it is so complicated that it should
not be debated on the floor of the Senate.

Mr. LONG. Mr. President, I have dis-
cussed this matter with the members of
the staff. I see no objection to it. I have
also discussed it with other members of
the committee. So far as I know, there is
no objection to the amendment. I am
willing to agree to it and to take it to
conference.

The PRESIDING OFFICER (Mr.
Youne of Ohio in the chair). The ques-
tion is on agreeing to the amendment of
the Senator from Utah on page 148, after
line 16, to insert new language.

The amendment was agreed to.

Mr. BENNETT. Mr, President, the
other amendment refers to what I think
is a desirable clarification of the language
in the bill which, for the first time, allows
the Internal Revenue Service to audit
churches,

This has not been possible under the
previous law. And the language of the
bill, I think, is too loose.

The Treasury agrees with me. I am of-
fering alternate language which adds on
page 148, line 9, these limiting require-
ments:

On page 148, line 9, strike out the guota-
tion mark and add:

“No examination of the religious activities
of such an organization shall be made ex-
cept to the extent necessary to determine
whether such organization is a church or a
convention or association of churches, and
no examination of the books of account of
such an organization shall be made other
than to the extent necessary to determine
the amount of tax imposed by this title.”

Mr. President, that is the title impos-
ing a tax on unrelated business income.

There is a fear the language would
open it up so that the IRS could go
through all the church books that per-
tain to religious activities.

They did not intend to do this. There-
fore, the IRS agrees with me that the
Iimiting language will have uses.

It is my understanding again that the
chairman agrees with me and is willing
to take the amendment to conference.

Mr. LONG. I have no objection to the
amendment, Mr. President.

The PRESIDING OFFICER. Do the
Senators yield back the remainder of
their time?

Mr. BENNETT. I yield back the re-
mainder of my time.

Mr. LONG. I yield back the remainder
of my time.

The PRESIDING OFFICER. All time
on the amendment has been yielded
back. The question is on agreeing to the
amendment of the Senator from Utah on
page 148, line 9,

The amendment was agreed to.

AMENDMENT NO. 350

Mr. LONG. Mr, President, I ask unani-
mous consent that the Senator from
Arizona (Mr. Fanwnin) may offer an
amendment at this time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FANNIN, I thank the distinguished
Senator.

Mr. President, I call up amendment
No. 350.
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The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk pro-
ceeded to read the amendment.

Mr. FANNIN. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered; and, with-
out objection, the amendment will be
printed in the REcorb,

The amendment is as follows:

On page 113, line 15, strike out all down
through page 115, line 10, and insert in lieu
thereof the following:

“(5) SPECIAL REAL ESTATE FROVISION.—With
respect to any private foundation which
owns stock on October 9, 1969, in an incor-
porated business enterprise which owns (to-
gether with any of its subsidiary corpora-
tions) more than 10 percent of the land area
of any major political subdivision of a State,
section 4943(c) (4) (B) shall be applied by
substituting the term *10-year period"” for
the term *15-year period” wherever it ap-
pears in such section. For purposes of this
paragraph, a ‘major political subdivision’
means an incorporated city or county having
a population of more than 100,000 persons on
October 9, 1969.”

The PRESIDING OFFICER. The Sen-
ate will be in order. Attachés and clerks
standing must take seats, or the Sergeant
at Arms will eject them.

Mr. FANNIN. Mr. President, section
101(1) (5) of the bill entitled “Special
Real Estate Holding Provision” would re-
quire a foundation to dispose of its excess
business holdings in stages—10 percent
of the excess holdings within 2 years, 25
percent within 5 years, 50 percent in 10

years, and the remainder by the 15th
year—if those excess holdings are in an
incorporated business enterprise which
together with subsidiaries owns more
than 10 percent of the land area of a

major political subdivision—city or
county with a population of more than
100,000 persons on October 9, 1969. As
its title indicates, this section is indeed a
special provision: it singles out one pri-
vate foundation for diseriminatory treat-
ment.

The only foundaton that fits the de-
scription in section 101(1) (5) of the bill
is the James Irvine Foundation, San
Francisco, Calif. The foundation owns
4,590,000 shares or 54.55 percent of the
stock of the Irvine Co., which in turn
owns a large tract of land comprising
about 20 percent of the area of Orange
County, Calif. The balance of the out-
standing stock of the Irvine Co. is held
almost exclusively by donor related
parties. Accordingly, under the terms of
the bill all except about 4 percent of the
foundation’s Irvine Co. stock must be
disposed of as excess business holdings.

The effect of section 101(1) (5) of the
bill is to impose on the James Irvine
Foundation a stock-divestiture require-
ment with a much tighter time schedule
than that applicable to any other foun-
dation. The Irvine Foundation would
have to sell 459,000 shares within 2 years,
another 688,500 shares within 5 years, an
additional 1,147,500 shares within 10
years, and the remaining 2,295,000 shares
within 15 years. All other foundations
holding the same percentage of voting
stock interest are given a full 15-year
period to dispose of their excess business
holdings; they are not required to make
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partial dispositions within 2, 5, and 10
years, This discrimination against the
James Irvine Foundation means that its
charitable beneficiaries will suffer the
loss of capital value resulting from the
sale under distress conditions of a ma-
jor equity interest for which there is no
existing market.

Any such departure from elementary
principles of equity, fairness, and non-
discrimination must be supported by spe-
cial facts or considerations of tax policy.
No such support exists in this case.
Neither the foundation nor the company
has ever engaged in the self-dealing, ac-
cumulation of income, political activities,
or other abuses which other foundations
may have committed and which the Tax
Reform Act is designed to prevent, or in
any other unlawful activity.

The foundation has been subject to
criticism because its current income and
distributions to charity are relatively low
if expressed as a percentage of the cur-
rent fair market value of its assets in-
cluding unrealized capital appreciation.
Even here, however, the foundation's
vield is as good as, or better than, the
yvield realized by many other founda-
tions, particularly foundations that are
required, as the James Irvine Founda-
tion is, to retain the stock interests orig-
inally contributed by their founders. The
foundation's unrealized capital apprecia-
tion, which reflects potential future in-
come to be distributed to charity, has
been caused by the recent rapid growth
of land values in metropolitan Los Ange-
les and has not been the subject of any
tax benefit for either the foundation or
the company. The company has, for
several years, been engaged in a major
program to increase its income by de-
veloping its land in an orderly manner,
and substantially all of its increasing
income from these expanding operations
is distributed on a current basis to its
stockholders as dividends.

The foundation has also been criticized
on the ground that it continues donor-
related control of the Irvine Co. This
criticism has no basis. Only one of the
foundation’s governing board of eleven
directors is donor-related, a grand-
daughter of James Irvine, and only two
of the remaining 10 directors are former
business associates of Mr. Irvine. The re-
maining eight directors are independent,
public-spirited California business and
professional men.

Based on the foregoing facts, there is
absolutely no reason why a tax reform
bill, which is supposed to correct in-
equities in the tax law, should create a
new inequity by discriminating against
the James Irvine Foundation to the
serious detriment of its charitable bene-
ficiaries. The time period allowed by the
bill’s discriminatory divestiture rule in
this case is wholly inadequate. As I shall
point out later, it would be inadequate
for an orderly disposition even if there
were an established market for Irvine
Co. stock. In the absence of a market,
certainly, there is no reasonable possibil-
ity that sales required within 2 years and
5 years can be made without serious im-
pairment of the value of the foundation’s
capital and consequent losses of great
magnitude to the educational institu-
tions, hospitals, youth groups and other
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organizations that are the recipients of
the income from that capital. Among
the major beneficiaries of the James
Irvine Foundation are Stanford Univer-
sity, University of Southern California,
Santa Ana Community Hospital, Los
Angeles County Art Museum, and the Boy
Scouts of America.

A conservative estimate of the extent
of the loss in the value of trust capital
would be approximately $100,000,000.
Based upon the price paid to a share-
holder by the Irvine Co. in 1968 for re-
demption of a small minority stock in-
terest, the foundation's stock would be
valued at $25 per share, or $114,750,000.
However, the foundation has a majority
stock interest and given a reasonable
time to search for qualified buyers, con-
duct orderly negotiations, establish a
market and effect a sale at fair market
value, the foundation should be able to
realize $225,000,000 or more for its equity.
This conclusion assumes, however, that
the time allowed would be long enough
so that negotiations could be conducted
under favorable economic conditions,
rather than in the valley of the present
temporary economic downturn, and that
the negotiations would be free from the
adverse influence imposed by unrealistic
deadlines and the threat of heavy tax
penalties.

It is completely unrealistic to suppose
that the foundation within 2 years, or
even 5 years, could complete a sale of all
of its Irvine Co. stock, except at forced
sale prices far below fair market value.
Yet a sale of all of its stock, rather than
merely partial divestiture, is what is
probably required in legal and practical
effect by the special real estate holding
provision in section 101(1) (5).

Legally, the foundation is bound by
California law to follow the mandatory
directions of the trustor in the trust in-
strument. Mr. Irvine's trust instrument
does not auhorize the foundation to re-
linquish its control of the Irvine Co. and
retain a minority stock interest, but
specifies that the foundation shall exer-
cise a “controlling voice” in the operation
of the properties and shall hold and ad-
minister the majority stock *“as a unit
without division or segregation thereof.”
Accordingly, the requirement in section
101(1) (5) of the bill that the foundation
sell 10 percent of its stock in 2 years
may operate legally to require sale of all
its stock in 2 years,

Viewed practically, the sale of 10 per-
cent of the foundation’s holdings would
mean loss of control which under the
circumstances would greatly impair the
salability as well as the value of the re-
mainder of the foundation’s stock., A
sophisticated buyer is likely to make a
large investment in a closely held, un-
listed, real estate development company
like the Irvine Co., which has substantial
minority stockholders, unless it obtains
a controlling interest. Therefore, it may
well be that a fair market value for all
of the foundation’s shares can be ob-
tained only by offering them for sale as
a unit following negotiations over a rea-
sonable time period free from the ad-
verse impact of stringent time deadlines.

The experience of the Ford Foundation
in disposing of its Ford Motor Co. stock
fllustrates the time required to dispose
of major business interests, Beginning
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in 1956, it undertook a massive program
to divest itself of this stock as rapidly as
practicable, After 13 years, it has only
succeeded in reducing its holdings from
88.4 percent of the total stock outstand-
ing to 27.4 percent.

It may also be helpful to consider the
time required for disposition of major
business interests to comply with judi-
cial orders requiring divestiture under
the antitrust laws. In United States v.
du Pont & Co., 366 U.S. 316 (1961), the
Supreme Court allowed the defendant a
period of 10 years for disposition of its
General Motors stock. Similarly, in
United States v. United Fruit Co., 1958
CCH Trade Cases section 68,941, United
Fruit was permitted 8 years and 4
months after the decree to dispose of its
International Railways of Central Amer-
ica stock. In both of these cases the busi-
ness interests to be sold were in publicly
held corporations whose stock had an
established market. Even longer periods
would have been necessary to comply
with the divestiture orders had the cor-
porations involved been closely held with
no existing market for their stock.

Since there is no established market
for Irvine Co. stock and only two sales,
other than repurchases by the company,
have occurred in the past 20 years, it is
clear that the restrictive transition pe-
riod allowed for the James Irvine Foun-
dation under the bill is wholly inade-
quate to permit an orderly disposition of
its excess business holdings. In the inter-
ests of the foundation’s charitable ben-
eficiaries and of providing fair and rea-
sonable legislation—and in the interests
of carrying out this legislation’s an-
nounced purpose of providing equity in
the tax laws—section 101(1) (5) of the
bill should be amended to delete the dis-
criminatory requirement of piecemeal
disposition in 2 and 5 years and to pro-
vide an unrestricted 10-year period for
disposition of the excess business hold-
ings of the James Irvine Foundation.

This is what my amendment does. This
is all it does. I hope that it will be
accepted.

Mr. LONG. Mr. President, there is
some objection on behalf of the Senator
from Virginia (Mr. Byrp) to the amend-
ment in its present form.

In the spirit of compromise, if the
Senator will modify his amendment to
reduce it to 8 years where the 10-year
figure is used, I believe it will be a fair
compromise, and I would be willing to
agree to it in that fashion.

Mr. FANNIN. Mr. President, I ask that
such change be made in the amendment.

The PRESIDING OFFICER. The
amendment will be so modified.

Mr, FANMEN. Mr. President, I move
the adoption of the amendment, as
modified.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment, as
modified, of the Senator from Arizona.

The amendment, as modified, was
agreed to.

AMENDMENT NO. 381

Mr. JAVITS. Mr. President, I call up
my amendment No. 381 and ask that it
be read.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk pro-
ceeded to read the amendment,
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Mr. JAVITS. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and, without
objection, the amendment will be printed
in the REcORD.

The amendment is as follows:

On page 546, line 12, at the end of section
914 add a new section 915 to read as follows:
“Sec. 915. CooPERATIVE HousinG CoORPORA-

TIONS

“(a) Section 216(b) is amended by adding
at the end thereof a new paragraph as fol-
lows:

“*(4) For purposes of this subsection, in
determining whether a corporation is a co-
operative housing corporation no account
shall be taken of stock owned and apart-
ments leased by the United States, its pos-
sessions and territories, a State or any po-
litical subdivision thereof, or any agency or
instrumentality of the foregoing empowered
to acquire shares In a cooperative housing
corporation for the purpose of providing
housing facilities."

“(b) The amendments made by subsection
{a) shall apply to taxable years ending after
January 1, 1966.”

Mr. JAVITS. Mr. President, the pur-
pose of this amendment is to deal with
a situation relating to housing coopera-
tives whereby the individual tenant-
stockholder may deduct from his income
a proportion of interest and local taxes.
In order to qualify, 80 percent of the
income of the cooperative must derive
from such individual tenant-stockhold-
er. In my State, and it may be true in
other States, we have a situation in
which some of the income of coopera-
tives comes from the State housing au-
thority, which then subleases apart-
ments to low- and moderate-income
families. In such cases, income does not
derive from individuals, as called for by
present law, but from a governmental
entity—to wit, the State of New York.

The purpose of this amendment is to
extend to individual tenant-stockholders
in cooperative projects which do not
meet the 80-percent test because of in-
come from a property the same privileges
which they should have were the State
or governmental entity which owns
apartments in that building an individ-
ual—the same deductions as are gen-
erally available in cooperative housing.

I hope very much that the equity of
this proposition may be evident to the
committee and that it may accept this
amendment, The Assistant Secretary of
the Treasury, to whom we submitted the
matter, has indicated a favorable atti-
tude, and I have a letter from Edwin S.
Cohen, Assistant Secretary, dated Octo-
ber 1, so indicating.

Mr. LONG. Mr. President, will the Sen-
ator yield for a question?

Mr. JAVITS. I yield.

Mr. LONG. On page 2, line 4, of the
Senator’s amendment, he uses the date
January 1, 1966, Is the Senator certain
he wants to use that date?

Mr. JAVITS. I will accept the advice of
the committee, if they think we should
use another date.

Mr. LONG. I think the Senator would
want to use the date December 31, 1968.

Mr. JAVITS. I modify the amendment
to that effect.

The PRESIDING OFFICER. The
amendment is so modified.
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Mr. LONG. I have no objection to the
amendment as modified.

The PRESIDING OFFICER. Do the
Senators yield back the remainder of
their time?

Mr. JAVITS. I yield back the remain-
der of my time.

Mr. LONG. I yield back the rest of my
time.

The PRESIDING OFFICER. All time
on the amendment has been yielded
back.

The question is on agreeing to the
amendment, as modified, of the Senator
from New York.

The amendment, as modified, was
agreed to.

Mr. JAVITS. Mr. President, I send an-
other amendment to the desk and ask
that it be read.

The PRESIDING OFFICER. The
Chair inquires of the Senator from New
York whether he wishes his attaché to
remain on the floor.

Mr. JAVITS. I ask unanimous consent
that he remain.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment will be stated.

The assistant legislative clerk pro-
ceeded to read the amendment.

Mr. JAVITS. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and, without
objection, the amendment will be printed
in the RECORD.

The amendment is as follows:

On page 536, strike out lines 15 through 19
and insert:

“(A) with respect to which a mortgage is
insured under section 221(d) (3) or 236 of
the National Housing Act or housing is fi-
nanced or assisted by direct loan or tax
abatement under similar position of state or
loeal laws, and

“(B) with respect to which the owner,
under such acts or laws or regulations issued
thereunder—"'

On page 537, line 8, strike out the period

and insert the following:
“or, in the case of sale or disposition of a
qualified housing project with respect to
which a mortgage is insured or housing is
financed or assisted by direct loan or tax
abatement under state or local laws referred
to in paragraph (1) (A), is approved by the
appropriate state or local agency administer-
ing such laws pursuant to regulation which
such secretary has certified are in accord
with the standards applied by him in ap-
proving the sale or disposition of a qualified
housing project.”

On page 392, strike out lines 17 through 10
and insert the following: “to which a mort-
gage is insured under section 221(d)(3) or
236 of the National Housing Act or housing
is financed or assisted by direct loan or tax
abatement under similar provisions of State
or local laws,”.

Mr. JAVITS. Mr. President, the pur-
pose of this amendment is to deal with
a problem which represents itself in the
following States: New York, Massachu-
setts, Connecticut, New Jersey, Michi-
gan, and Illinois. In those States, the
State, itself, has programs for low- and
moderate-income housing. This bill
would provide incentives for housing
constructed under, section 221(d) (3)
and 236 of the National Housing Act.

Our interest—and I have letters to
support it from the housing authorities
in New York and New Jersey—is to ex-
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tend this kind of tax incentive to a State
program which provides for the same
controls as are found under the Federal
programs.

The problem was one of working out
the language. This amendment would
extend the incentive to housing under
a State program, where the State pro-
gram is like the Federal programs,
based upon either a guaranteed mort-
gage or a direct loan. This amendment
also would apply to a State program of
assistance through tax abatement.

In this amendment I also seek to insure
that rental rates and return on invest-
ment are controlled. Therefore, the
amendment provides, as a control mecha-
nism, the requirement for certification
by the Secretary of Housing and Urban
Development,

This amendment, in its present form, is
satisfactory to the chairman of the com-
mittee and of the ranking minority
member,

I might point out that this is not an
inconsiderable matter. In the State of
New York 100,000 apartment units have
been constructed wunder the State
Mitchell-Lama program,

I note that the Senator from New
Jersey (Mr. Case) is in the Chamber.
The State of New Jersey is similarly
concerned.

I am hopeful that the ranking mi-
nority member of the committee and
the chairman may see fit to follow what
is the policy of the Department of Hous-
ing and Urban Development, under the
1968 Housing Act, to encourage the de-
velopment of housing for low- and
moderate-income persons, not only un-
der Federal law, which is now done un-
der this bill, but also under State law,
provided that such State and local pro-
grams meet the same objectives and con-
tain the same safeguards.

Mr. LONG. Mr. President, I do not
believe I will object to the Senator's
amendment in the fashion in which it
is drafted. I would be willing to take the
amendment to conference.

Mr. JAVITS. I thank my colleague.

Mr. WILLIAMS of Delaware. My,
President, will the Senator yield?

Mr. JAVITS. Iyield.

Mr. WILLIAMS of Delaware. I am not
going to raise any objection fo the
amendment. As the chairman knows, I
opposed this section when it went into
the bill in the Committee on Finance, I
thought it was taking an unwise step,
However, if it is going to relate to Fed-
eral projects, there should be something
to relate to State projects.

Mr. JAVITS. I am grateful to both
Senators.

Mr. President, I yield back the re-
mainder of my time.

Mr. LONG. Mr. President, I yield
back the remainder of my time.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment
of the Senator from New York.

The amendment was agreed to.

Mr. LONG. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr, LONG. Mr. President, I ask unani-
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mous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LONG. Mr. President, I ask unani-
mous consent that the time on the
amendment to be offered by the Senator
from Florida may be limited to 20 min-
utes, the time to be equally divided be-
tween the Senator from Florida and the
chairman of the committee.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Florida is recognized.

AMENDMENT NO. 375

Mr. HOLLAND, Mr. President, I call
up my amendment No. 375, and ask that
it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk pro-
ceeded to read the amendment.

Mr. HOLLAND. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with, and
that the amendment be printed in the
RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered; and, without
objection, the amendment will be printed
in the RECORD.

The amendment (No. 375) ordered to
be printed in the Recorp is as follows:

At the end of the bill add the following
new section:

“8EC. ——. CAPITALIZATION OF CoSTS OF PLANT-
ING AND DEVELOFING CITRUS
GROVES,

“(a) REQUIREMENT OF CAPITALIZATION.—
Part IX of subchapter B of chapter 1 (relat-
ing to items not deductible) is amended by
adding at the end thereof the following new
section:

“Sec. 277. CariTAL EXPENDITURES INCURRED
IN PLANTING AND DEVELOPING
Crtrus GROVES.

*“‘(a) GENERAL RULE.—Except as provided
in subsection (b), any amount (allowable
as a deduction without regard to this sec-
tion), which is attributable to the purchase,
planting, cultivation, maintenance, or de-
velopment of any citrus grove (or part
thereof), and which is incurred before the
close of the fourth taxable year after the date
on which the trees were planted, shall be
charged to the capital accounts; however, if
the planting of a citrus grove is commenced
during one taxable year and completed dur-
ing a subsequent taxable year, amounts (al-
lowable as deductions without regard to this
subsection) shall be charged to the capital
account only to the extent to which such
amounts are attributable to the part of such
grove which was planted after the close of
the fourth preceding taxable year.

“!(b) ExceprionNs.—Subsection (a) shall
not apply to amounts allowable as deduc-
tions (without regard to this section), and
attributable to a citrus grove (or part there-
of) which was:

“'(1) replanted after having been lost or
damaged (while in the hands of the tax-
payer), by reason of freeze, disease, drought,
pests or casualty, or

“'(2) planted or replanted prior to the
enactment of this section.’

“{b) CLERICAL AMENDMENT.—The table of
sections for such part IX is amended by add-
ing at the end thereof the following new
item:

“'Sec. 277. Capital expenditures incurred in
planting and developing citrus
groves.'"

“(e) EFFECTIVE DATE—The amendments
made by this section shall apply to taxable
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¥years beginning after the date of the enact-
ment of this Act.”

Mr. HOLLAND. Mr. President, taxpay-
ers growing citrus fruit, and that means
not just in my State but wherever they
grow it in the Nation, are treated as
farmers and, under existing law may re-
port income and expense on the cash
method. Thus, it has been possible for
such taxpayers to treat as expense items
developmental costs incurred during the
4- or 5-year period following the plant-
ing of a citrus grove pending the reach-
ing of the productive state for the grove
property.

Such unusual tax advantage has been
responsible in large part for speculative
plantings of orange groves in Florida
alone to the point that total citrus acre-
age now amounts to almost 1 million
acres, having more than doubled in the
past 10 years. Thereby, the actual pro-
duction of oranges in Florida and in the
United States this season is establishing
an all-time record far beyond the capa-
bility of the industries to market this
surplus supply at prices which will even
return out-of-pocket production costs to
the owners of these properties.

The general purpose of this amend-
ment is to halt this abuse by requiring
capifalization of all costs of planting and
developing citrus groves, for such costs
are truly capital in nature.

Other approaches to this problem
which would continue to allow partial or
limited exemption from the requirement
for capitalization would permit or actu-
ally encourage the continued expansion
of citrus plantings to a point that would
bring about surplus supply situations year
affer year, and thereby adversely affect
the total economy.

Mr. President, the detailed explana-
tion of the amendment is as follows:

First. Subsection (a), in general or as
modified by subsection (b), requires that
all amounts attributable to the purchase,
planting, cultivation, maintenance or
development of any citrus grove incurred
within 4 years after the date on which
trees are planted, shall be charged to
capital accounts. Provided, that in the
case of a citrus grove for which planting
is commenced within one taxable year
and not completed until the subsequent
taxable year the 4-year requirement
shall apply to the respective part or parts
of the particular grove determined by
reference to the particular taxable year
in which such plantings of the various
part or parts of the citrus grove were
actually completed.

Second. Subsection (b) exempts from
capitalization requirements plantings or
replantings of a ecitrus grove made nec-
essary by casualty or other losses of
trees brought about by conditions be-
yond control of the taxpayer. That
would apply particularly in the case of
a freeze or a hurricane loss. As well, this
section as a matter of equity, exempts
plantings completed before the enact-
ment of this amendment.

Third. The amendment is therefore
effective only as to expenses incurred af-
ter enactment of the proposed bill.

Mr, President, I am told by our citrus
people that the citrus areas of California
also join in this request. As far as I
am concerned I am very much interested
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in seeing that important matters that
should be capitalized are capitalized.
Citrus groves cannot be productive for
at least 4 years, and in many cases, not
until the 5th, 6th, or 7th year is reached.

I have discussed the amendment with
the able chairman of the committee and
with a ranking minority member. I un-
derstand they are willing to take the
amendment into conference.

Mr. LONG. Mr. President, since the
bill was reported to the Senate, my at-
tention has been directed to an article
which discusses the fact that invest-
ments in citrus groves in Florida have
been encouraged for tax avoidance pur-
poses. Since I started speaking, a staff
member has handed the article to me. It
is entitled “Tax Sheltering Your In-
come: Citrus Groves,” and the subhead-
ing is “There’s Juicy Tax Money To Be
Made in Fruit; Here’s the Story of One
Dentist Who Learned How To Squeeze
an Orange."”

Mr. President, I ask unanimous con-
sent that the article may be printed in
the RECORD.

There being no objection, the article
was ordered to be printed in the REcorbp,
as follows: t

Tax SHELTERING YoUur INcoMmEe: CITRUS

GROVES
(By Bradley Hitchings)

(Note.—There's juicy tax money to be
made in fruit. Here's the story of one den-
tist who learned how to squeeze an orange.)

Five years ago the thought of investing in
citrus groves hadn't entered the mind of a
certain Ohilo oral surgeon. But every time that
Dr. Walter Lasker (as I'll call him) filled out
his tax form he was reminded that his in-
vestments weren’t giving him tax shelter—
and each year it got worse. But he never got
beyond a little wishful thinking about oil
wells, cattle ranches, and such.

Then one day, while he was in Florida
escaping a Cleveland snowstorm, the dentist
took an airplane ride with a real estate
agent. They passed over a sea of little orange
trees, row after row stretching into the dis-
tance. When he asked who the millionaire
was who owned such a spread, Dr. Lasker
learned that it was owned by lots of people—
everyone from European noblemen to Joe
Namath, the football player, to other doctors
like himself,

That's how he discovered the organizations
that sell you a parcel of citrus grove and,
if you want, manage it and market your
oranges for you.

Since the dentist was already a confirmed
Florida vacationer, with vague thoughts of
retiring there in another ten years, he de-
cided to do some checking on the outlook
for oranges, He found that Florida produces
roughly B0 per cent of the U.S. citrus crop,
and one-third of the world’s production.
With the U.S. population expected to hit
300-million by 1995, and with only a lim-
ited amount of Florida acreage available
for cltrus, the future for groves then being
developed seemed bright, indeed.

Per capita consumption of orange juice
would soon be 3.6 gallons a year, compared
to 42 gallons for milk, 35 gallons for coffee,
and 21 gallons for soft drinks and artificlal
fruit-flavored drinks. Only 23 per cent of
the U.S. population were eating oranges and
33 per cent drinking orange juice. It was
concelvable that increases in per capita con-
sumption might overtake the industry's
ability to produce orange juice within the
decade.

Assured that citrus groves had a future,
Dr, Lasker began to study the tax aspects
of investing in them. Land improvements
and the needed irrigation system of a grove
get depreclation over 20 years, which can
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be straight-line or declining balance. The
trees are depreciated over 3314 years, and you
can use either a 150 per cent declining bal-
ance method for groves purchased while in
production, or a 200 per cent declining bal-
ance on groves bought before they have
reached production.

Maintenance costs from the date of plant-
ing are ordinary business deductions, even
when trees aren’t producing. If you want to,
you can capltalize maintenance costs during
the first four or five years and depreciate
this amount starting with the first year of
fruit production.

You get an investment credit of 7 per cent
on tangible personal property and real prop-
erty, except buildings starting with the first
year that your groves are in commercial pro-
duction, usually about the fifth year.

The costs of clearing land, including the
costs of treating the earth, can be deducted
up to $5,000, or 25 per cent of that year's tax-
able income from farming. When you have
producing groves, this simplified farm write-
off lets you invest in additlonal acreage and
get a further reduction of taxes.

The real meat of the tax shelter comes
when you invest on margin. You can buy
citrus groves for 15 per cent down and pay
the balance over ten years. You actually
pay $1,600 for a $10,000 investment—but
write off the entire £10,000. It takes about
five years to get into production, and all
this time you're taking a loss on the costs
of management, which cuts your taxes. If
you buy citrus groves about ten years be-
fore you plan to retire, as Dr. Lasker was
thinking about doing, the trees start full
production about the time your income from
dentistry has tapered off, so money that you
would otherwise have paid the government
has been converted into a solid income-pro-
ducing investment.

You depreciate your groves, but they don’t
really depreciate in value. Some 75-year-old
groves are still producing good crops, and it's
not uncommeon for a grove to return 15 per
cent profit in a given year. The land appreci-
ates over the long run, and you can pass
your groves on to your heirs as a going con-
cern.

Sell your cltrus groves after holding them
six months, and you get long-term capital-
gains tax treatment on any profit. And those
trips you make to Florida to inspect your
groves are tax-deductible as business ex-
pense.

By the time he unearthed all these facts,
Dr. Lasker was definitely interested. Through
his real estate man in Florida, he got the
name of a man in the Cleveland area who
had invested in orange groves. “Yes, I'm
happy with it,” the man told him over the
phone, “but be sure you get with a company
that knows the business. The biggest risk is
the quality of grove management.”

The dentist learned that a number of orga-
nizations are in the business of selling parcels
of citrus groves and managing it for the
buyers. Some are small Florida concerns,
others are large investment plans sponsored
by Wall Street brokerage houses. Jasmine
Groves Co., for example, is one of the newer
entries into the citrus management field.
It makes groves available to large investors
and small, through the brokerage firm of
Hayden Stone, Inc., which holds a control-
ling interest in the citrus organization, Dr.
Lasker's stockbroker gave him the names
of other large citrus grove companies which
have reputations for sound management and
good results.

The dentist contacted American Agro-
nomics, an over-the-counter corporation and
one of the biggest management companies
specializing in citrus groves. This firm now
has more than 2,000 clients, a jump of 100
per cent in the last year. First, the company
sent Dr. Lasker extensive materials on their
operations; then he went to see them.

American Agronomics manages several
massive citrus tracts in Florida. These are
owned by investors who buy anywhere from

37487

21; acres to more than 30 acres. Most of the
land is in valencia oranges, a late-maturing
fruit that ships well, has few seeds, is fairly
uniform in size and color, and is excellent
for juice. Industrial statistics indicate that
a good grove of mature valencias could have
averaged better than $10,000 net income over
the last ten years.

The company manages these groves on a
cost basis, employing well-qualified man-
agers and gaining an advantage in quantity
purchases of materials and supplies. Their
maintenance costs are less than averages for
the state. A 214 -acre grove gets the same at-
tention as 5,000 acres and, in fact, you need
a map to tell you where your trees leave off
and the other fellow's begin.

When the trees are producing, the fruit is
counted and picked by 10-acre blocks. The
number of boxes picked is multiplied by the
average sales price, and you get a check in
the mail for that amount, multiplied by
your number of 10-acre blocks. There's a
fresh fruit processing plant right on the
premises, and a new concentrate plant is
now on the drawing boards. Plans are also
under way to set up a franchise operation for
direct sale to the consumer, which will im-
prove the profits of the marketing opera-
tions in the near future.

All the groves this company operates are
well below the frost line, which greatly re-
duces the danger of losing a crop to an early
freeze (although some say the cooler the cli-
mate the better the flavor of the fruit). The
ground is high enough to assure good drain-
age, and a canal system draws off even the
heaviest rainfall. All groves have overhead ir-
rigation systems as well. The dentist learned
that for any Investment in citrus groves, all
these factors must be considered.

By now he was convinced that citrus
groves were the tax-sheltered investment he
was looking for, and he was convinced that
this particular firm had the requisite know-
how, plus a respectable track record. He
asked for names of other dental and medical
practitioners who had invested with the
company, and was provided with the names
of several men in his area. He called them
all, and none of them had any serious com-
plaints. So, in 1964, Dr. Lasker became a
farmer.

He bought 10 acres of newly planted valen-
cia trees, which then were about 2 feet high.
The price was $16,900, but he only paild
$3,000, For the rest he took a bank note and
started paying off the balance at 6 per cent
interest.

The monthly payout included principal,
interest, and a fee for management. The
costs of maintaining the grove came to about
$90 a month for the dentist’s 10 acres. This
year, his trees will start producing com-
mercially, and he'll have an additional charge
for marketing. Also this year, the dentist
will get the 7 per cent investment tax credit,
which can only be taken once orange pro-
duction begins. After the fifth year, the
production of his trees should Iincrease
steadily, so that a sure return on his invest-
ment is only one or two harvests away, at
most.

If the dentist were to invest In additional
groves today, he would find that prices have
gone up. Presently, you pay about $17,5600
for 10 acres, (The minimum that American
Agronomics allows, 215 acres, now goes for
$5,400.) On 10 acres the down payment is
presently $3,000, principal and interest
charges come to $167.21 2 month. Add main-
tenance of $83.30, and you get the total
monthly payout, $250. There are discounts
for larger purchases—1 per cent off for 20
acres, 3 per cent off for 40 acres, 6 per cent
off for 100 acres.

Compared with other tax-sheltered invest-
ments, citrus groves are on the conservative
side. Oil wells are a good deal riskier, cattle
ranches are also chancy by comparison. The
tax writeoff on citrus groves is not as great
as for oil wells and cattle ranches but, over
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the long term, profits from operations
should be substantial, at less risk.

Appreciation of property is a major plus
for investment in citrus groves. At present,
Florida is the fastest growing state in the
Union. DeSoto County, the southernmost
citrus-growing area of the state, is now
reaching a takeoff stage, with recreational
and residential expansion as well as spread-
ing citrus groves. Many of the currently avail-
able citrus investments are located in this
area, which gives them an added advantage.
It is possible that your land will take on extra
value because of adjacent real estate develop-
ment.

You can buy groves developed to the point
of planting trees, groves already in produc-
tion, or groves with trees already in the
ground but not yet in production. You get
the 7 per cent investment credit in each case,
Dr. Lasker's trees were about 2 feet tall when
he bought them five years ago. Now they're
10 feet high and approaching maximum
helght, and while it's impossible to predict
the set of this year’s crop at this point, he
may have enough fruit to cover all operating
expenses for the year.

Naturally, there are risks involved in grow-
ing oranges. The major risk is Florida
weather. Hurricanes and frosts can wipe out
entire crops overnight. The growers whose
irees bear frult at such times, however, get
astronomical prices for their crops. In 1862, a
freeze pushed the price of oranges up more
than 200 per cent.

Several years ago there was a tremendous
production of oranges, and a buyer's market
sent prices tumbling downward. Since then,
the state legislature has passed laws govern-
ing the sale of oranges, and it's unlikely that
any Florida growers will take another beating
like they did then. Also, California’s residen-
tial expansion keeps overrunning groves of
oranges, which strengthens the market for
Florida oranges.

Some dentists, hoping to avoid paying the
fees extracted by the larger citrus manage-
ment companies, may try to work out more
favorable arrangements with small operators,
or go it alone, Frequently, the small oper-
ators face a serlous problem with grove man-
agement, There are more chores to be done
around an orange grove than you might ex-
pect—hoeing, fertilizing, pruning, spraying,
picking, storing and marketing the fruit. It's
a year-round job, and it takes the attention
of someone who knows the business.

As the owner of an isolated grove, you're
at the mercy of the manager, who may travel
miles to work in your rows of trees. Poor
farm management can produce small, off-
color fruit, and when oranges become ripe,
they must be picked promptly. Unless you
plan to live in Florida and ride herd on the
operation yourself, it's best to deal with the
larger and more reputable firms. It must be
sald that even at this late date, Florida's
reputation for fancy real estate shuffies and
double deals is not entirely without
foundation.

A good producing grove should double in
value between its fifth and tenth years. It
hits its prime between the twelfth and
fifteenth years. By then, it could well be
worth three, four, or even five times its
original cost. So whether you intend to
keep the grove and pass it on to your heirs,
or sell out after a few years, you have in a
citrus grove a sound Investment in terms of
capital gains,

While it's impossible to predict how many
boxes of oranges Dr. Lasker’s trees will be
producing ten years from now when he
retires, it is clear that the money he has
put in will be more than offset by the money
he gets back. With Uncle Sam as a silent
partner in the deal, providing funds that
otherwise would have gone to taxes, the
dentist reduces his tax load now, while his
income is high. Then, when he's is a much
lower tax bracket, his trees will come into
maximum productivity.

The dentist will take another frip to
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Florida next winter, and the cost of his
travel will come off his income tax for the
year. Also, the terms of his arrangement
with the management company provide one
more advantage for him. He is allowed to
build one house on his groves. No matter
how bad things get, he says, he can always
“. . . put up a little shack down there and
live on oranges.”

Mr. HOLLAND. Mr. President, since
my distinguished friend has mentioned
it, I wish to point out that there have
been advertisements in the press in vari-
ous parts of the Nation inviting people
to come in and invest in citrus groves
because they will be able to write off so
much developmental costs on their tax
bills. I think that is wrong, and I do not
think any Senator would want that
practice to continue.

Mr. LONG. The article to which I
referred was printed in a publication en-
titled “Dental Management” for Sep-
u:;mber 1969, and it commences on page
03.

Obviously that is the kind of thing
about which something should be done.
I applaud the Senator from Florida for
bringing this solution to the problems to
our attention so that this abuse will be
fully corrected. I support the amend-
ment, and as far as I know there is no
objection by any member of the
committee.

The PRESIDING OFFICER. Do Sen-
ators yield back their time?

Mr. LONG. I yield back my time.

Mr. HOLLAND. Mr. President, I yield
back my time.

The PRESIDING OFFICER. All time
having been yielded back, the question
is on agreeing to the amendment of the
Senator from Florida.

The amendment was agreed to.

Mr. HOLLAND, Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. LONG. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 374

Mr. PERCY, Mr. President, I call up
my amendment No. 374 and ask that it
be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

Page 36, strike “5 percent” where it ap-
pears in line 16 and lines 19 and 20, and in-
sert in lieu thereof *6 percent”.

Page 108, in lines 15 and 16, strike “and
1974" and insert in lieu thereof 1974, 1975,
and 1976".

Page 108, in line 18, strike “and 414 per-
cent”, and insert in lieu thereof "“41; per-
cent, 5§ percent, and 515, percent”.

Mr. LONG. Mr. President, I ask unani-
mous consent that the time on the
amendment be limited to 40 minutes, to
be equally divided between the manager
of the bill and the sponsor of the amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. PERCY. Mr, President, I yield my-
self 10 minutes.

The PRESIDING OFFICER.. The Sen-
ator is recognized for 10 minutes.

Mr. PERCY. Mr. President, this
amendment is directed to the basic ob-
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jective of stimulating a significant in-
crease in funds devoted to philanthropy.
Charitable needs are expected to rise in
the 1970’s.

The bill of the Committee on Finance
has recognized this great need and it
has a provision requiring payout of as-
sets, equivalent to 5 percent. My amend-
ment simply changes this to 6 percent
and phases the payout increase over sev-
eral additional years. I base my amend-
ment primarily on the findings of the
Peterson Commission which has inten-
sively studied the needs of private phil-
anthropy and the establishment of
foundations as they relate to that need
and what can be expected from foun-
dations in the future.

The Peterson Commission, based on
the objectives that I have just stated, has
arrived at a number of recommendations,
one of which is a payout increase to be-
tween 6 percent and 8 percent. They
are almost unanimous in the commission
in recommending this higher payout.

Mr, LONG. Mr. President, if the Sena-
tor from Illinois will yield right there,
and yield on my time, because I wish to
inquire of the parliamentary situation, I
personally favor the Senator’'s amend-
ment. It was voted on in committee and
the committee did not agree to it, but
I am one of those who voted for it. I
favor the concept. My understanding is
that the distinguished Senator from
Delaware (Mr. WiLLiaMs, also favors the
concept of the Percy amendment, al-
though a mejority of the committee did
not agree to it.

Therefore it will be my duty, in due
course, to suggest—in fact I should like
to do it soon—the absence of a quorum to
let those who wish to oppose the amend-
meny to have time available from the
Senator in charge of the bill, because I
favor it. I believe it is a good amendment
and should be agreed to. But, I think,
in all fairness, that we should adequately
alert those who would wish to speak in
opposition to the amendment so that
they might make their presentations and
explain their agruments in opposition.

That being the case, Mr. President,
I think it would be desirable if the Sena-
tor would not proceed further until there
are more Senuators to hear both himself
and those in opposition to this amend-
ment, so that both sides can be ade-
quately heard.

That being the case, I should like to
ask unanimous consent that there be a
quorum call, without the time being
charged to either side—either the op-
ponents or the proponents,

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from Louisiana? The Chair hears none
and it is so ordered.

The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WILLIAMS of Delaware. Mr.
President, I ask unanimous consent that
the order for the quorum ecall be
rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. PERCY. Mr. President, I ask unan-
imous consent that my amendment may
be withdrawn temporarily.

The PRESIDING OFFICER. Without
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objection, the Senator's amendment is
withdrawn temporarily.

Mr. PERCY. Mr. President, it is my
understanding that the Senator from
Colorado (Mr. ArrorTt) wishes to bring
up his amendment at this time.

AMENDMENT NO. 218

Mr., ALLOTT. Mr. President, I call up
my amendment No. 318 and ask that it
be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk pro-
ceeded to read the amendment.

Mr., ALLOTT. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and the
amendment will be printed in the
REecorp at this point.

The text of the amendment is as
follows:

Page 350, after the matter following line
22, insert the following new section:

“Sec. 508. MOLYBDENUM.

“(a) RATE OF PERCENTAGE DEPLETION.—
SBection 613(b)(2) (B) (relating to deposits
subject to 23 percent rate of percentage de-
pletion) is amended by inserting ‘molyb-
denum,’ after ‘mercury.’.

“(b) EfFecTivE DaTE.—The amendment

made by subsection (a) shall apply to tax-
able years beginning after October 9, 1969."

Mr. ALLOTT. Mr. President, I also ask
unanimous consent that my colleague
Mr. DoMINICK may join me as a cospon-
sor of the amendment.

The PRESIDING OFFICER. Without

objection, it is so ordered.

Mr. ALLOTT. Mr. President, this is a
rather simple amendment, to correct
what has been a gross injustice and in-
equity for many years in the depletion
allowance field. There is a mineral not
known to most people in this country,
molybdenum.

It so happens that all molybdenum
production in the Western Hemisphere
lies in a very small area. There is a small
production of it in New Mexico, but the
great supply of molybdenum comes from
mines in Climax, Colo., and that area.

For some unexplainable reason, when
the depletion schedules were originally
set up, they were set up with the rest of
the ferroalloys—that is to say titanium,
vanadium, nickel, and the like, at 23 per-
cent. Whatever the reasons, they are, I
think, unjustified, because molybdenum
is also a ferroalloy and one of the most
important ferroalloys but was classi-
fied with miscellaneous minerals at 15
percent. I believe it is generally recog-
nized this was only an oversight.

The sole purpose of my amendment is
to place molybdenum on an equal basis
with the other ferroalloys.

Molybdenum is vitally important to al-
most every industry in the United States.
As everyone knows, it is a toughener of
steel—I should say more strictly it is a
toughener of iron. It provides strength
to iron and is used in steel production.
Particularly is it valuable in those areas
where the resultant steel will be exposed
to very high temperatures, such as, for
example, in the fans on gas turbines, and
in our space program. It is used more ex-
tensively as a strengthener and tough-
ener of our iron ores to get good steels
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which will withstand the rigors to which
they are subjected when used.

To give some example of the need for
this, present deposits of molybdenum are
rapidiy reaching the stage where the ore
deposits are getting rather small and low
in concentration. It has been necessary,
therefore, for the Climax Molybdenum
Co. to go to other areas tc find molyb-
denum. They therefore have found such
a deposit in Henderson, Colo., approxi-
matelr 40 miles west of Denver, but in
order to mine it and take care of the
conservation measures necessary to keep
from defacing that beautiful country
and scenery around there, they have gone
to the unprecedented and unheard of
trouble to sink a shaft on the east side
of the Rocky Mountain Divide some
7,500 feet. They have also developed, or
are in the process of developing, a rail-
road tunnel, 11 miles in length, under
the Rocky Mountain Divide. They have
also acquired an exchange of extensive
lands on the west side in order to provide
for a mili site for the proper disposition
of the residue after the milling of the
molybdenum ore.

Mr. President, I cannot overestimate
how vital molybdenum is to our economy,
as well as to the free world. It has seemed
to me for a long time, and I think the
distinguished chairman of the commit-
tee will agree with me, that there is no
justifiable reason why molybdenum
should be placed in a different category
than other ferroalloys such as titanium,
vanadium, and nickel.

This is the sole purpose of my amend-
ment, and I hope that it will be favor-
ably received by the Senate.

Mr. LONG. Mr. President, this measure
was considered in the committee. It
received a considerable number of votes,
but it was not agreed to. I was one who
voted for it. Therefore, I do not think
the Senator from Louisiana should speak
in opposition to it. There is some opposi-
tion to it, but I support it. I will leave
it to the Senate to do what it wants to do.

Mr. WILLIAMS of Delaware. Mr. Pres-
dent, this amendment was defeated in
the Finance Committee by a vote of 11
to 6, as I recall it. In my opinion, it would
be a mistake to approve it. We have al-
ready acted on depletion rates, and un-
der the action of the committee, later
sustained by the Senate, the depletion
rates on molybdenum and other miner-
als already have been raised from the
level provided by the House.

Molybdenum is a metal which is mined
in Colorado and New Mexico, about 80
percent of which is used in the harden-
ing of steel. Molybdenum currently en-
joys percentage depletion at a rate of
15 percent on both domestic and foreign
production. The special 23-percent rate
for certain domestic metals is not avail-
able to molybdenum, probably because
there is no scarcity of this metal. The
staff of the Joint Committee on Internal
Revenue Taxation, in its July 14, 1969,
depletable resources confidential com-
mittee print prepared for the House
Ways and Means Committee, did not rec-
ommend inclusion of molybdenum in the
same category as the 23-percent metals.

The United States is the world’s larg-
est producer and exporter of molyb-
denum. Most of the Nation's production
comes from a single mine located at
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Climax, Colo. Molybdenum from this
mine is exported to almost all steel-
producing countries outside the Commu-
nist bloc. However, there are also com-
mercial molybdenum deposits in New
Mexico, and molybdenum is recovered as
a byproduct of the production of cop-
per. Because the amount of byproduct
molybdenum is fixed by the scale of cop-
per operations, an increase in the deple-
tion rate for molybdenum will not in-
crease the amount of byproduct molyb-
denum produced from copper mines. At
present, byproduct molybdenum ac-
counts for about 20 percent of the an-
nual U.S. production.

The United States has approximately
a 37-year supply of molybdenum in ex-
isting deposits. The Bureau of Mines in-
dicates that there are substantial addi-
tional deposits of molybdenum of some-
what lower grade which could be worked
after the existing 37-year supply is ex-
hausted. In addition, future exploratory
activity seems likely to locate additional
sources of high-grade ore.

The molybdenum stockpile is in a posi-
tion of susbtantial surplus, and the Gen-
eral Services Administration is gradu-
ally reducing its stocks. The stockpile
presently contains 52,164,345 pounds of
molybdenum; the current objective is
36,500,000 pounds. Approximately 12 mil-
lion pounds of molybdenum are cur-
rently offered for sale without success.
The stockpile objective has recently been
reduced because of the opening of new
Arizona molybdenum mines owned by
the Duval Copper Co., which have sub-
stantially increased both current sup-
plies of molybdenum and available re-
Serves.

The PRESIDING OFFICER (Mr.
Younc of Ohio in the chair). The Sen-
ate will be in order. The attachés who
are standing will either leave the Cham-
ber now or sit down.

Mr. WILLIAMS of Delaware. Mr.
President, I hope the amendment is de-
feated.

Mr. ALLLOTT. Mr. President, first, in
reply, let me say I know the feelings of
the distinguished Senator from Dela-
ware, and I respect them, but no valid
reason has been advanced, or any reason
at all, why, if the 23-percent depletion
allowance applies to the other ferroal-
loys, it should not apply to molybdenum.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment.

The amendment was agreed to.

Mr, ALLOTT,. Mr. President, I move to
reconsider the vote by which the amend-
ment was agreed to.

Mr. MONTOYA. Mr. President, I move
to lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. HOLLINGS. Mr, President——

The PRESIDING OFFICER. The
pending business is the amendment of
the Senator from Illinois (Mr. PERCY).

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that the amendment
of the Senator from Illinois be tem-
porarily laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from South Carolina is
recognized.

Mr. HOLLINGS. Mr. President, I call




37490

up my amendment relative to the dis-
position and sale of bonds.

The PRESIDING OFFICER. The
amendment offered by the Senator from
South Carolina will be stated.

The assistant legislative clerk read the
amendment, as follows:

On page 323, line 7, sirike out “July 11,
1074,” and insert in lieu thereof the follow-
ing, “July 11, 1982."

Mr. HOLLINGS. Mr. President, the
amendment I propose concerns a change
in the treatment of bonds held by finan-
cial institutions found in section 433 of
the committee bill on page 321.

The present law provides that the gain
on the sale of bonds has been treated as
a capital gain. The committee bill would
treat such as a gain as ordinary income.
My amendment would not change this
rule. The committee bill, however, pro-
vides that if bonds held by a bank on
July 11, 1869, which are sold or ex-
changed by the bank before July 11, 1974,
any gain realized would be considered
capital gain. If such bonds are held be-
yond this 5-year period, any gain there-
after would be ordinary income,

In the disposition, during the 5-year
period, it was hoped, by the Finance Com-
mittee treatment, that the banks could
dispose of the bonds and not suffer any
real loss. However, I found in my State—
and this is prompted by two or three
smaller banking institutions that pur-
chased municipal bonds; we have tried to
get the best figures possible—say this
would apply to 90 percent of the bonds
involved. Of the $52 billion of the bonds
outstanding, $40 billion of these bonds
are municipal bonds. According to a Fed-
eral Deposit Insurance Corporation re-
port of 1966 it involves about $100 million
in revenue over the extended 12-year
period—in other words, about $6 million
a year in revenue is what we are talking
about.

That does not sound very dramatic
based upon the whole revenue picture,
but the fact is that many of those bonds
were bought by small banks for munici-
pal improvements in small towns, They
are long-term bonds. The capital gain
treatment and expectation was inherent
in the price of the bond. In other words,
if they were going to have ordinary in-
come, the price of the bond would be less.
Otherwise, the banks that were investing
would have had other opportunities to
invest in short-term bonds rather than
long term.

It has been the habit of the banks to
try to support the small communities.

The bill changes the rules in the middle
of the game.

My amendment would delete this 5-
year period and substitute a 13-year
period, meaning that the new rule would
not apply to bonds purchased before July
11, 1969 until July 11, 1982,

There are several compelling reasons
why I believe this amendment is neces-
sary and meritorious. First, in its present
form this section of the bill is retreoactive.
It would apply to bonds purchased long
before the proposed rule becomes ap-
plicable, The decisions made in purchas-
ing such bonds many years ago, under
the old rule, would not necessarily be fol-
lowed under the new rule. In my judg-
ment, to go back and apply this new rule
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retroactively, reaching back to affect
decisions made by financial institutions
15 or 20 years ago, is patently unfair,

Furthermore, there are approximately
$52 billion of such bonds that would be
affected by this retroactive transitional
rule. These are bonds held by financial
institutions that would mature more than
5 years in the future; $40 billion of
these bonds are municipal bonds which
are vital to the economy of our cities.
Thus, the decision to dispose of these
bonds would be governed not by sound
business and banking practices, but by
the practical necessity of selling them
within the next 5 years. To force an
early sale of this magnitude would fur-
ther disrupt the already unfavorable
muniecipal bond market.

Let me review this reform in detail.

H.R. 13270, the Tax Reform Act of
1969, as passed by the House of Repre-
sentatives, includes a section 443 which
amends section 582(c) of the present In-
ternal Revenue Code to provide that the
net annual gains of financial institu-
tions resulting from the sale or exchange
of instruments of indebtedness—
bond—shall be treated as ordinary
income. Under present law, such gains
are treated as capital gains, while net
annual losses are treated as ordinary
losses. The treatment of losses will be
continued under the proposed law. Sec-
tion 443 is applicable to taxable years
beginning after July 11, 1969.

On October 16, 1969, the Committee
on Finance of the U.S. Senate proposed
to accept section 443, as passed by the
House of Representatives, with the ex-
ception that gain from bonds owned by
finaneial institutions on July 11, 1969,
would continue to receive capital gains
treatment if sold within 5 years.

While the wisdom of changing the
present treatment of financial institu-
tions’ gain on the disposition of bonds
can be debated with reasonable argu-
ments on both sides—summary of HR.
13270 prepared by the staffs of the Joint
Committee on Internal Revenue Taxa-
tion and the Committee on Finance,
pages T0-71 “Summary”—the retroac-
tive nature of section 443, even as modi-
fied by the Committee on Finance, has
two highly undesirable characteristics;
first, it will cause profound disorder in
the already seriously undermined State
and municipal bond market, and second,
it is fundamentally unfair.

DISORDER IN THE STATE AND MUNICIPAL BOND
MARKET

The effect of either the House of Rep-
resentatives or Senate Finance Commit-
tee version of section 443 will force
banks to dispose of large numbers of
State and local municipal bonds—"“mu-
nicipals'—just prior to the capital gains
cutoff date in order to take advantage
of the lower tax rates which will then
still be in effect. Commercial banks are
by far the largest holders of municipals
and have already curbed their muniei-
pal bond investment programs—see
Committee Print of the Committee on
Finance, U.S. Senate, testimony to be
received Tuesday, September 23, 1969,
and additional statements on tax treat-
ment of State and local bond interest,
page 111, “Testimony.” The commercial
banks, however, according to the Ameri-
can Banking Association, still retained
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approximately $58.5 billion of municipals
as of June 30, 1969.

Without question, a congressionally
forced concentrated flow of municipals
onto the market will result in the siphon-
ing off of funds that otherwise might
have gone into new municipal bond is-
sues. While the State and local gov-
ernments might be able to offset this
competition to a degree, they could only
do so at the cost of paying substantial-
ly higher interest rates than the already
inflated ones they are now incurring.
As stated by the National Governors Con-
ference in a telegram to President Nix-
on on September 2, 1969, however:

Very simply, Mr. President, if the ability
to market State and municipal bonds is
jeopardized in any way, it will be a set-
back that for years to come will overshadow
any positive proposals. (Testimony, p. 29)

FUNDAMENTAL UNFAIRNESS

The special treatment accorded to fi-
nancial institutions by section 582(e) of
the Code was introduced in 1942 to en-
courage financial institutions to support
the large new issues of Government
bonds which were then being offered to
help finance the war. Ever since that
time, the market value of publicly traded
bonds has reflected the fact that all non-
dealer taxpayers are entitled to capital
gains treatment upon the sale or re-
demption of such bonds at a profit. This
factor clearly would have caused bond
prices to be higher than they otherwise
would have been if the major purchasers
of bonds had known that their capital
gains were to be taxed as ordinary in-
come, Many financial institutions bought
bonds prior to July 12, 1969, at these
higher prices, in reliance on then exist-
ing law. A very large number of the
bonds acquired prior to this date will
mature after July 11, 1974. Thus, even
under the more favorable Finance Com-
mittee treatment, financial institutions
would have to dispose of many bonds,
prior to maturity, in order to receive
capital gains treatment. Unfortunately,
the very fact that section 443 of H.R.
13270 is adopted in any form will depress
the already weak bond market summary,
page T71. This will result in a substantial
loss to financial institutions that pur-
chased bonds prior to July 11, 1969, on
the basis of the incentives provided
under then existing tax law.

CONCLUSION

In order for section 443 to be imposed
fairly and with the least harmful ef-
fect on the municipal bond market, it
should be made inapplicable to gains
arising from bonds owned by financial
institutions on July 11, 1969, regardless
of the time sold or redeemed. At the very
least, this rule should be made applica-
ble to municipal bonds. Only if financial
institutions are permitted to hold bonds
purchased prior to July 12, 1969 until
maturity and receive capital gains treat-
ment will the banks be precluded from
disposing of their municipal bonds en
masse as the cutoff date for capital
gains treatment approaches; only in this
way will banks be able to avoid the ef-
fects of a bond market depressed by the
very law which effectively forces dispo-
sition of the bonds. Since the Congress
provided the incentive which led many
financial institutions to purchase bonds
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prior to July 12, 1969, Congress
should permit these financial in-
stitutions to enjoy the full benefits which
were intended by the law in effect at the
time the bonds were purchased, espe-
cially when changing the law retroac-
tively will be of significant detriment to
the legitimate interests of State and local
governments.

Mr. President, I wanted to eliminate
the July 11, 1974, date entirely. I have
discussed this with members of the Fi-
nance Committee. I have discussed it
with the distinguished chairman of the
committee, Rather than eliminate it en-
tirely, we agreed—and, of course, the dis-
tinguished chairman of the committee
will speak for himself—that probably a
better cutoff date would be July 11, 1982.
So my amendment is simply to extend
the Finance Committee provision from
July 11, 1974, to July 11, 1982.

Mr. THURMOND. Mr. President, I
would like to associate myself with the
remarks of my distinguished colleague.
I think this amendment has great merit,
and I hope the Senate will see fit to ap-
prove it.

I ask unanimous consent, with the ap-
proval of my colleague, to have my name
added as a cosponsor of the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that the names of
the Senator from Texas (Mr. Tower)
and the Senator from Alabama (Mr.
SpAarKMAN) be added as cosponsors of the
amendment,

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LONG. Mr. President, this is a
matter that involves a time period, which
would be in conference in any event.
What we are talking about is the capital
gains treatment for bonds held by banks.
This was terminated as of July 11, 1969,
except that under the committee amend-
ment gains on bonds held on that date,
will when realized still be capital gains
if that realization occurs in 5 years. The
Senator’s amendment extends this to-12
years.

In view of the fact that this is a matter
that will be in conference in any event,
it is satisfactory to the Senator from
Louisiana to agree to the amendment. I
believe there may be objection by other
Senators, but I personally have no ob-
jection to it.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of
the Senator from South Carolina.

The Senator from Delaware is recog-
nized.

Mr, WILLIAMS of Delaware. Mr. Pres-
ident, I appreciate the position of the
chairman of the committee, but I would
not want the Recorp to show that there
is no opposition to this amendment. The
committee, I think, dealt very fairly with
this problem; and under the committee
bill, the corrections that we made would
not become effective until 1974, Certainly
that is lenient enough. If we agree to this
amendment, it would mean the so-called
reform in this area which the committee
approved would not become effective
until 1982, We might just as well say we
are not going to do it at all.

I think financial institutions have been
treated very fairly. The Senator from
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South Carolina is correct in saying that
at the time they bought these bonds, they
were figuring that they would have a
certain tax treatment that was provided
under existing law. There is no argument
about that. And, under this bill, we have
changed those rules of tax treatment.

But that is also true for every individ-
ual in America who bought similar bonds.
Anyone who bought those bonds, or any
other type of securities or fixed assets,
who bought them a year ago, 2 years, or
whenever they were purchased, bought
them on the basis that the capital gains
on their sale would be taxed at 25 percent.

Under the Finance Committee bill, the
capital gains tax rate could go as high
as 35 percent; but we find that under
the Gore amendment, which the Senate
agreed to, the capital gains tax can go as
high as 37.5 percent in the top bracket.

We have changed the rules for all
Americans in this bill. When we reduce
the tax rates, they all get the benefits of
that. I think it would be a great mistake
to further open the bill and start whit-
tling away at what little reforms there
is left in it. There is little enough left
now. I must oppose the amendment.

Mr. HOLLINGS. Mr. President, I
would only add, in reply to the distin-
guished Senator from Delaware, that
most of his remarks go to the general
nature of the tax treatment given by the
committee to banks, banking institutions,
and everyone else in the overall tax re-
form program. He does not attempt to
answer the problem of changing this
rule in the middle of the game. I would
hate to see an investor who bought under
one set of rules and had the rules
changed on him, coming back and say-
ing, ““"Well, the banks and these other in-
stitutions have gotten all these special
treatments.”

They say, “We gave you consideration
on this, that, and everything else.” Mr.
President, that is like taking a fellow 20
feet offshore and throwing him a 15-foot
rope, and then sitting back and bragging
how you met him more than halfway.

Mr. President, these banks are caught,
and they cannot dispose of these securi-
ties, particularly since most of them are
municipals and you have the crush in
the municipal bond market now. They
cannot be transferred in and out. They
are going to have to be sold under the
pressure added by a change of rules in
the middle of the game, rather than in
the ordinary course of business. Many
small banks are going to suffer, and that
should not occur through a tax reform
measure.

Mr. WILLIAMS of Delaware. I appre-
ciate the Senator’s position but, as I
stated, a great deal of this tax reform in-
volves changing the rules in the middle
of the game.

I was interested in the Senator’s com-
parison of the banks’ situation with that
of a drowning man 20 feet offshore, try-
ing to save himself with a 15-foot rope.
I most respectfully suggest that if he
cannot swim, he had better not get 20
feet offshore in deep water. Our bank-
ing institutions are supposed to be
soundly managed, and I hope they are
closer to the financial shore than that.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of
the Senator from South Carolina.
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The amendment was agreed to.

Mr, HOLLINGS. Mr, President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. THURMOND. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 374

Mr. PERCY. Mr, President, I call up
my amendment No. 374.

The PRESIDING OFTICER. The
amendment is already before the Senate.

Who yields time?

Mr. LONG. Mr, President, I ask unani-
mous consent that the time in opposition
to the amendment be assigned to the dis-
tinguished Senator from Nebraska (Mr.
CURTIS).

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. PERCY. Mr. President, this
amendment is directed to the basic ob-
jective of stimulating a significant in-
crease in the funds actively devoted to
philanthropy, charitable needs will con-
tinue to rise rapidly in the 1970’s, and
this amendment strongly reaffirms the
further encouragement of private philan-
thropy.

The committee bill provides for
equivalent to 5 percent of assets pay-
out per annum, The Peterson Commis-
sion, after giving many months of study
to the activities of foundations and the
methods of private philanthropy in the
country, has determined that it would
be desirable to require a higher payout.
The Commission feels that this would
make the foundations themselves more
vigorous, it would make their investment
accounts more active and it would more
directly benefit philanthropy.

I should like to summarize some of the
arguments that the Peterson Commis-
sion used.

It recommends the requirement of a
higher payout, because it feels that
foundations should be required to make
substantial annual distributions to char-
ity to help meet rapidly accelerating
charitable needs. Data on the perform-
ance of university endowments, mutual
funds, and other professionally managed
investments suggests that a payout in the
6-percent range is fair and reasonable
under present conditions. Any payout
percentages should, of course, be re-
viewed periodically to take account of
changes in economic conditions. But in
the light of changing economic condi-
tions, if we look back over a period of
some 20 years, 6 percent would be a per-
fectly reasonable amount, considering
that many mutual funds have averaged
an appreciation of some 10 percent over
a period of many years.

Perhaps more important than the par-
ticular percentage are the assumptions
on which it should be based. I believe
that the payout requirement for founda-
tions should be high enough to require
them to invest their funds productively.
The percentage should not be so high as
to amount to a delayed death sentence.
A foundation with a well-managed in-
vestment portfolio should be able to
maintain its size and to stay abreast of
changes in the value of the dollar. How-
ever, the current needs of our society for
philanthropic funds are so great that I
consider it inappropriate to permit foun-
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dations to grow in size, without making
an adequate current contribution to
philanthropy. A payout percentage which
will permit a well-managed foundation
portfolio to maintain its size, while mak-
ing a productive contribution to charity,
represents an equitable balance between
the pressure of society’s current needs
and the interests of future generations.

While accurate forecasts are impos-
sible to make, a payout requirement in
the 6-percent range might increase
foundation grants significantly, perhaps
several hundred million per year. That,
however, is not the only reason why the
recommendation of a higher payout is
being made, and why I support it.

Another important reason is the pe-
culiar nature of foundations as grant-
making institutions. Foundations are
unique in our society in having assets
which are not fully committed to on-
going activities. This is one of their great
strengths, and makes them capable of
doing things which other institutions
cannot do. However, it also means that
foundations are not under the same
budgetary pressures as other organiza-
tions. From the limited data available I
feel that foundation investment per-
formance has in the past been quite
unimpressive and that very substantial
improvements are possible.

Another reason why I favor a high
payout requirement is that the donor to
a foundation receives a tax deduction at
the time of his donation. Considering the
pressing needs for charitable funds, I
believe that funds for which a charitable
deduction has been received, should be
devoted to charity on a prompt and pro-
ductive basis.

RELEVANCE TO PERPETUITY PROBLEM

I also believe that a high payout re-
quirement provides a partial, and I think,
sufficient answer to the concerns which
have been expressed about perpetual ex-
istence of foundations. A high payout
requirement means that the foundations
can have perpetual life only as long as
they continue to make substantial con-
tributions to charity. If a foundation’s
endowment is not sufficiently productive
to meet the payout requirement, the
foundation will gradually be phased out
of existence. Thus, perpetual life becomes
& justified reward for continuing produc-
tivity, and not an automatic privilege
which is grantad without being earned.

RELEVANCE TO CORPORATE CONTROL PROBLEM

A high payout requirement will also
serve to answer at least some of the con-
cerns which have been expressed with
respect to foundation ownership of siza-
ble blocks of stock in business corpora-
tions. My concern is that such blocks
may be given to foundations for rea-
sons, such as protecting the donor’'s con-
trol of the corporation, which have noth-
ing to do with their desirability from an
investment standpoint. I believe that the
concerns about foundation holdings of
large blocks would be substantially re-
duced when such holdings make a pro-
ductive contribution to charity. A high
payout requirement coupled with pro-
hibitions on self-dealing, greater dis-
closure, and improved Government su-
pervision, provides a better solution than
an arbitrary limit on percentage of own-
ership.
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Mr. President, we now require an an-
nual report and audit of foundations.

The bill’'s provision indicates that for
all assets that are readily ascertainable
in wvalue there should be a moving
monthly average evaluation of assets.

An audit makes it possible to know vir-
tually at all times the value of the as-
sets. The trustees of the foundations
would have no doubt in their minds what
the specific percentage payout reguire-
ment would be.

When we consider that today the
average foundation pays out about 7.5
percent of its asset value each and every
year, equivalent to about $1.5 billion, a
6-percent requirement would not be an
overall hardship on foundations.

Admittedly, some foundations simply
have been sitting on their assets and
doing nothing about paying them out. I
think that foundations will have to have
some adjustments. They will have to put
their assets into more liguid securities
yielding higher income if their present
assets are nonproductive. There will be
some adjustments.

The committee has very wisely re-
quired a scale-up over a period of years
of the payout provision, and my amend-
ment extends the period even beyond
that, for 2 years.

The Commission, which has made the
most intensive study of foundations and
philanthropy ever carried out in our
country, virtually unanimously feels that
a payout of 6 percent is reasonable and
prudent and would help to strengthen
and give greater virility and activity to
our foundations and would tremendously
benefit private philanthropy as the pay-
out increases from our foundations.

The PRESIDING OFFICER. Who
yields time?

Mr. CURTIS. Mr. President, at the ap-
propriate time I shall ask for a yea-and-
nay vote on the amendment.

The Peterson Commission recom-
mended this in lieu of much of the leg-
islation. To add it on would not be wise.
I do not think that any Senator could
read off a list of the stocks that a foun-
dation could invest in and conform to
these requirements,

This is not an amendment to distrib-
ute income, This is an amendment to
hasten the end of the life of the founda-
tion.

I realize that the Peterson Commis-
sion worked a long time. I do not think
they worked longer than either the Ways
and Means Committee or the Finance
Committee, or both of them. They came
up with a figure of 5 percent.

Mr. President, I believe that the adop-
tion of the amendment—well intentioned
though it is—would be a disastrous blow
to the good foundations.

I could list some foundations in which
it would create disaster. I know of a
foundation in the Southland that was
created by a colored gentleman, the son
of a slave. He is the owner of the largest
life insurance company serving his peo-
ple. There is a special provision contained
in here to save it from the divestiture.
There is not a way in the world that they
could pay out half of 6 percent.

If they have to start to sell the as-
sets in order to do that, that would be
an encouragement to every raider in
the country. It would be an encourage-
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ment to everyone who wants to merge
and gobble up little companies.

Nothing is to be served by this amend-
ment. It was presented at a time when,
under the circumstances, it would be the
principal governing factor. It is now of-
fered in addition to all the provisions
that are in the pending bill; and adding
them together would be most unjust.

Mr. President, I feel so deeply about
this matter that I am constrained to
ask unanimous consent that we have a
quorum call before the argument is com-
pleted and that the time not be charged
to either the proponents or the oppo-
nents of the amendment.

The PRESIDING OFFICER, Is there
objection? The Chair hears none, and
it is so ordered.

Mr. CURTIS. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. CURTIS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CURTIS. Mr. President, on the
amendment, I ask for the yeas and nays.

The yeas and nays were ordered.

Mr. CURTIS. Mr. President, I reserve
the remainder of my time,

The PRESIDING OFFICER. Who
yields time?

Mr. LONG. Mr. President, will the
Senator from Illincis yield me 2 min-
utes?

Mr. PERCY. I yield 3 minutes to the
Senator from Louisiana.

Mr. LONG. Mr. President, the Senator
undoubtedly has referred to the fact
that at the request of people like the
Rockefellers, who have well-regarded
foundations, the Peterson Commission
was organized to study the foundation
problem. These were business-oriented
people, in the main, who were sym-
pathetic toward foundations.

The Peterson Commission recom-
mended a high payout requirement so
that the charities could have the funds
they need to carry on their programs,
Interest rates being what they are,
foundations could very well make pay-
ments in accordance with the require-
ments suggested by the Senator from
Illinois if they rearranged their invest-
ments, the general thought being that if
people want to establish foundations for
charity or education, they ought to be
allowed to do so, but if they do so the
foundations should pay out substantial
amounts currently, as was suggested by
the Senator from Illinois.

As I understand the Senator's amend-
ment—if I am not correct, I hope he will
correct me—if interest rates should fall
and the prevalent rate of dividends on
stocks should decline, the amount that
would be required to be paid out would
be reduced or adjusted downward by the
Secretary of the Treasury.

Mr. PERCY. That is right. The provi-
sions are exactly as those in the Finance
Committee bill, with the exception that
it is a 6-percent rate instead of 5 per-
cent. But we have given them plenty of
time to adjust to it.
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Mr. LONG. And the right of the Secre-
tary of the Treasury to revise the payout
percentage to reflect changed market
rates of return is provided in the com-
mittee bill.

Mr. PERCY. It is in the committee bill
as it exists.

Mr. LONG. So that they could easily
earn this much, enough to make this
kind of payout, even on triple A bonds or
bonds of the U.S. Government, right now.

Mr. PERCY. Absolutely.

Mr, LONG. So that what the Senator is
seeking is the approach recommended
by the Peterson Commission, which stud-
ied this matter and which, in general,
is very sympathetic to the foundations—
that there should be a high payout re-
quirement because the purpose of these
foundations is to provide funds for
charity.

Mr. PERCY. I felt very strongly, when
I opposed the 40-year limitation on the
life of foundations, that I had a moral
obligation to take into account that by
removing the 40-year limitation we were
not removing some of the legitimate con-
cerns that Members of the Senate had.
This payout provision is the most effec-
tive device for removing the abuses and
for assuring that we are not going to just
set up foundations for the purpose of
putting away stock of closely held cor-
porations, and that the purpose is for
charity and philanthropy, not for self-
interest and for preserving management
control which foundations could do if
they had no required payout.

The committee recognized this. Most
of the foundations and the Peterson
Commission have looked at the 5-per-
cent limitation. They think the princi-
ple is so sound that it ought to go from
6 percent to 8 percent. I feel that a 20-
percent increase from 5 percent is rea-
sonable.

Mr. LONG. Mr, Peterson told our com-
mittee that balanced funds today are
yielding 9 percent. If a balanced fund
investment would yield 9 percent, it is
reasonable to ask the foundations to pay
out 6 percent. They still could retain
some to expand the corpus of the founda-
tion even after making the kind of pay
out the Senator has suggested.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. PERCY. I yield the Senator 2 ad-
ditional minutes.

Mr. LONG. It seems to me it would be
a worthy reform to require foundations
to pay out a higher percentage—and this
would be phased in along the lines pro-
vided in the committee bill.

I applaud the Senator from Illinois
for offering this amendment.

Mr. PERCY. I thank the Senator.

Mr. CURTIS. Mr. President, how much
time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator from Nebraska has 16 minutes re-
maining.

Mr. CURTIS. I yield myself 10 minutes.

Mr, President, I daresay that most of
those Senators—I respect their views;
they are honest in their views—who voted
for the 40-year life of foundations will
vote for the Percy amendment, because
it is an amendment to cut off the dog’s
tail an inch at a time.

No foundations of which I know are
asking for this. I think I have been in
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touch with as many foundations as has
any other Member of the Senate. A num-
ber of foundations have said to me, “We
cannot reach a 6-percent payment.”

These are some of the things to which
it can lead. First, it can lead to a dilution
of the corpus of the foundation, its basic
assets. They will have to distribute those,
Or it can lead to an unwise investment
policy. It can lead to further divestiture
of assets.

I mentioned earlier that one of the
finest foundations in this land is in Geor-
gia. Its donor is the son of a slave. He
is the owner of the largest life insurance
company in the land for colored people.
He has already given this foundation
part of their stock. They have helped
school after school in the South with
their proceeds. He has written a will—
because he has no heirs—providing that
the rest of this company shall go to this
foundation. It will be possible for that
foundation to go on through the years
and do good.

I do not think any Member of the Sen-
ate contends that life insurance stocks
pay a 6-percent dividend. They just do
not do it. If any Senators serve on a
college board, they should inquire what
the dividend return is on an endowment.
It will not average 6 percent. As a matter
of fact, many foundations earnestly beg
that the 5-percent mandatory feature be
reduced to 4 percent. As the bill stands,
they are required to pay out of their in-
come, but not less than 5 percent.

Mr. PERCY. Mr. President, will the
Senator yield for a question?

Mr. CURTIS. I yield.

Mr. PERCY. A statement of fact has
been made which I think would be re-
futed by the facts. In fact, I would go so
far as to say that if there are major
universities in this country that through
the past 20 years have not averaged bet-
ter than a 6-percent return on invest-
ment, including appreciation—and that
is what we have to take into account—
they ought to fire their investment com-
mittees, because I do not know of a single
major university that has not been able
to earn better than 6 percent. In fact,
today anyone could invest in Govern-
ment bonds and earn more than that.
One can buy triple A bonds of corpora-
tions at 8 or 9 percent today, if you take
into account not just income but also
appreciation.

I yield myself 2 minutes of my time,
Mr. President. I do not wish to take the
time of the Senator from Nebraska.

If a foundation choses to put its assets
into low-earning investments—and if it
is in low-earning investments, I presume
that is being done for the purpose of
appreciation. Then as it gets its appreci-
ation it would have to occasionally sell
some assets in order to give to philan-
thropy. I am very suspicious of the mo-
tive of a foundation that might not be
willing to do that. Are they not willing to
do it because they have really set up this
foundation for the purpose of having
a bundle of stock of a company in a safe,
comfortable place so that the proxy can
always be voted for management? Is it
that they do not want to divest them-
selves of the stock because it is not a
philanthropic organization but because
it is set up to help control a closed cor-
poration? I am suspicious of the motives
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of anyone who may feel that a 6-percent
payout would be too much.

Mr. CURTIS. Mr. President, the dis-
tinguished Senator from Illinois has ad-
mitted that he is talking about capital
gains, and I never said that. What I said
is that you could not invest it in stock
the dividends of which would enable you
to pay out and meet the requirements of
this proposal.

There is another factor: How do foun-
dations come into being? They usually
come into being because the donor gives
that which he has. What does he have?
His own business. So he starts a founda-
tion by giving all or part of his business
to the foundation. If he is going to meet
this 6-percent requirement, the founda-
tion has to sell that; perhaps invest it
in Government bonds, or whatever it is,
or some high paying security. Again, you
are forcing the sale of a company, much
to the delight of the raiders, much to
the delight of those who seek to merge
and expand, and so forth.

Now, I wish the distinguished Senator
from Illinois who, I know, is a friend of
foundations, would do this. We have
written into this bill provision for the
Internal Revenue Service to audit for the
first time. I use the figure that there are
30,000 foundations; perhaps there are
more. Do Senators realize most of them
have never been audited once? That
audit will bring in some information.
This bill also provides for very detailed
annual reporting; a notice has to be pub-
lished calling attention to the report;
and anyone can have the report by ask-
ing for it within 6 months after it is
published.

The bill itself provides they must pay
out everything, but not less than 5 per-
cent. Why the hurry? Why not let them
operate for a year or two and find out
what the Internal Revenue Service audits
shows and find out what the annual re-
porting shows? Then, if what many of us
feel is punitive, that in reality it will
compel the foundations to sell part of
their assets, let us do it then.

I said the other day that there was
a good old American custom that the
trial should precede the hanging. I think
it should always be that way. Let us have
the audits and let us have the annual re-
porting for a couple of years, and if we
find that the requirement that they pay
out all of their income annually, and not
less than 5 percent, is a loophole—sus-
tained not by the guesswork of any com-
mittee or any well-intentioned group, but
by a systematic audit and an annual re-
port led by every foundation in the
land—we will be better informed.

I do not like to see an additional side
burden placed upon the divestiture re-
quirements of the bill. This measure re-
quired when it came from the House
that if a foundation owned more than
20 percent of the assets of a company,
they had to sell them and do so within 2
years. That provision does not bring in
one dime in revenue. It was placed in
there to punish foundations because peo-
ple do not like them. I think most people
appreciate foundations. I think that
without foundations we would not have
our prolific education systemm in this
country. I know Senators may tire of
hearing me say this but in my State they
pay 30 percent of the cost of education
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and not one could siay open without
foundations.

After all, when the law states they
must pay out all of their income cur-
rently, or not less than 5 percent, and
we know we will have more information
a year from now from the Internal Rev-
enue Service and from the annual re-
ports, and more than that in 2 years, why
take this punitive action of arbitrarily
saying that it has to be 6 percent.

I think that the Peterson Commission
did a great deal of good, but this one
item is out of context., It was never in-
tended to be added to what is in the
bill.

The PRESIDING OFFICER (Mr.
STEVENS in the chair). The time of the
Senator has expired.

Mr. RIBICOFF. Mr. President, will
the Senator from Illinois yield for a
question?

Mr, PERCY. 1yield.

Mr, RIBICOFF, Is it my understand-
ing that the 6 percent in the Senator’s
amendment comes from the recommen-
dation in the Peterson report?

Mr. PERCY. The Senator is correct.

Mr. RIBICOFF. What was the basis of
the 6-percent recommendation in the
Peterson report?

Mr. PERCY. The basis of the 6-percent
recommendation in the Peterson report
was that the Commission felt we must
stamp out abuse. It was very strongly
opposed to the so-called 40-year death
sentence of foundations, but felt a de-
vice which required a foundation to ful-
fill its purpose, to pay out to philan-
thropies is the best way to stamp out
abuse. This provision would automati-
cally deal with a lot of the subterfuge
that some of these foundations have
been engaged in. Some of the larger
foundations are most ardent in wanting
these abuses stamped out.

Mr. RIBICOFF. The Peterson report
shows that all of the abuses could be
eliminated if foundations performed
their function of actually contributing
to society and charity. Is that correct?

Mr. PERCY. The Senator is correct.
I am thinking of the great universities
in Nebraska that depend on foundations
for 30 percent of their funds. All my
amendment would do would be to require
that foundations pay out several hun-
dred millions of dollars more each year
so that the great universities of the coun-
try in great need today could get the
benefit. I am not so mueh worried about
the one foundation in the South and
the discomfiture that might be felt if
it does not want to sell assets or does
not have much to pay out. I am think-
ing of the recipients of the foundations’
grants and not the discomfiture of the
foundations themselves. I am talking
about foundations whose actions are not
for the purpose of philanthropy, but for
other self-interest purposes.

The Senator from Nebraska asked why
do we have to do this, I think we have
to do it because we bhave taken out the
death sentence of the 40-year lifetime
limitation, You now can continue them
in perpetuity, but we must make cer-
tain they are set up and operated for
the purpose for which they were origi-
nally established and given a tax exemp-
tion.
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Mr. RIBICOFF. Mr. President, I find
myself in an interesting position here
because I have been filled with admira-
tion for the splendid fight the Senator
irom Nebraska has been making for
foundations, both in committee and on
the floor of the Senate. No one has been
a better friend for foundations. Our votes
have been in tandem on almost every is-
sue. But as I understand the purpose of
the amendment, this is one amendment
which will really bring meaning to the
foundations and require them to do what
they are set up to achieve and accom-
plish. I think one of the great problems of
the foundations is that in many instances
they are poorly managed. Foundations go
along with a certain type investment
that no prudent trust officer, no prudent
banker, and no prudent investment would
allow to remain in his portfolio. As a
result many foundations are stuck with
assets which are dwindling in value—
many foundations today are stuck with
investments that bring a return of 1 or
2 percent.

By agreeing to the amendment we
would now require foundations to be real-
ly alive in their investment portifolio to
make sure they perform their function
of contributing to our universities, hos-
pitals, and charities.

One of the most constructive steps we
can do is to agree to the amendment of
the Senator from Illinois. In doing that
I would make the prediction we will never
have problems with foundations because
we would be eliminating one of the basic
abuses.

Mr. PERCY. I thank the distinguished
Senator from Connecticut,

I yield 2 minutes to the Senator from
Minnesota.

Mr. MONDALE. Mr. President, I rise
to commend the Senator for this pro-
posal. This is based on the recommenda-
tions of the Peterson committee.

The PRESIDING OFFICER. The Sen-
ator from TIllinois has 1 minute
remaining,

Mr. PERCY. I would be glad to yield
the 1 minute to the Senator from
Minnesota.

Mr. MONDALE, I have said my piece.

Mr. CURTIS, Mr. President, I ask
unanimous consent that both sides may
have 3 additional minutes.

Mr. PASTORE. Oh, Mr. President, I
do not think this is necessary. This thing
has been talked out.

Mr. CURTIS. Three minutes. After all,
the distinguished Senator from Rhode
Island, whom I love, is very ardent in
his plea that we must have tax reform
this year.

Mr. PASTORE. On the basis of affec-
tion I withdraw it. [Laughter.]

The PRESIDING OFFICER. The time
is extended for 3 additional minutes.

Mr. CURTIS. That warms my heart.
I know it is true. It is mutual.

Mr. President, I shall withdraw my
opposition to this amendment if anyone
can cite one foundation guilty of abuses
that has paid out 5 percent. It is true
some have paid out nothing, or 1 or 2
percent. The bill provides that they must
pay it out at a minimum of 5 percent.

Just wait until the reports come in and
then we may find out that the difference
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between 5 percent and 6 percent creates
abuses.

This is a bleeding operation to destroy
fotlimdations‘ and I will tell the Senate
why:

Foundations come into being by an
individual’s giving of his own company
or part of it to create a foundation. If
they cannot comply, they will be out of
compliance right away and they will have
to sell the assets.

Mr. President, I yield back
mainder of my time.

Mr. PERCY. Mr. President, I should
just like to make a few remarks and com-
ment cn what has just been said by the
distinguished Senator from Nebraska.
He mentioned one particular founda-
tion and said that it could not possibly
pay out even one-half of the 6-percent
requirement.

When the Senaate passes this bill.
which I assume it will, they must pay out
5 percent under the current provision.
So, if they cannot pay out one-half of 6
percent they cannot pay out 3 percent,
so they will have to do something, any-
way under the bill which I assume the
distinguished Senator from Nebraska has
concurred with: so that there will have
to be some adjustment. I do not believe
that we should tailor a requirement, in
the judgment of those who have most
carefully studied foundations and ways
of improving their operations, just be-
cause a few have to make adjustments,
because they have to make adjustment
anyway. The Senator indicates he does
not know of any foundation which has
asked for this. I concur with that com-
pletely. No one ever comes in and asks
for any requirement to be imposed upon
them that they might have to fulfill.

he question is, do they really object?

I have carefully checked with the
heads and representatives of the major
foundations in this country, Rockefeller,
Ford, Carnegie, and with the Council
on Foundations which speaks for all
foundations who are members, and they
do not have any objection at all.

They violently objected to the 40-year
limitation.

They are trying to stamp out and
eliminate abuses. They are trying to see
that foundations serve the purpose for
which they were intended.

For that reason, they have no objec-
tion to this particular amendment. They
realize that it will require changes in in-
vestment policy. It will sharpen up some
of the investment practices and habits,
and it will stamp out some of the abuses
which include foundations being used
as holding places for assets of closed
corporations that the company manage-
ment controls.

So, I urge the Senate to adopt this
amendment which I feel will strengthen
private philanthropy and encourage
giving, and will do it at a time when
there is great charitable need in this
country, and when we are exerting tre-
mendous budget pressure upon the Fed-
eral Government. This will enable the
foundations and require the foundations
to step up and take on a slightly larger
share of the load than they are now as-
suming, until such time as the Federal
Government can again fund more fully

the re-
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some of the urgently needed programs
in education, health, and welfare.

Mr. HATFIELD, Mr. President, I wish
to add my comments about this amend-
ment to those of the distinguished Sen-
ator from Nebraska (Mr. CurTis). Sena-
tors are aware, I entered public service
after serving as an educator. I currently
serve as a trustee of two Oregon colleges.

My prime association has been with
Willamette University, in Salem, Oreg.
It was there that I taught and served as
dean of men. Currently, I am a trustee
there.

Many contributors have assisted in
Willamette's eapital development, but I
think two warrant special attention. The
Collins Foundation and the Atkinson
Foundation both have given much of the
capital needed at this fine university.
The Collins Foundation has distributed
over $1,800,000 to Willamette in 20 years.

My opposition to the Percy amend-
ment, which would raise the payout re-
quirement from 5 percent—the figure set
by the Finance Committee—to 6 percent
is focused by the plight of the Atkinson
Foundation, which would be hurt greatly
by this amendment. The parent com-
pany, Guy F. Atkinson Co., is one of the
larger construction companies in the
country.

Mr. President, the words of Mr. Donald
K. Grant, treasurer of the foundation and
a respected lawyer, express the plight of
the foundation better than I can. Let me
quote Mr. Grant:

In our case, our Foundation has since
1934 given away more than §3,200,000
(through December 30, 1968)—all of its in-
come plus some additional sums from cash
gifts received. In that same period, however,
our stock In Guy F. Atkinson Company (of
which our founder is president) has grown
from a value of some $1,444,000, to just un-
der $5,000,000.

We have no objection to being required to
continue to give away all income actually re-
ceived each year; but to now require us to
use this $5,000,000 figure as the basis for a
mandatory minimum 5 per cent return is
simply to require us to sell off more than
$100,000 from our invested stock each year:

Required minimum return ($5,-
000,000 % .05)
Estimated GFACo. dividends___

149, 102. 40

Balance to “make up"

each year
This 5 per cent minimum investment re-
turn provision is nothing more than an at-
tempt to force a private foundation to sell
off its business holdings over a period of
time. . . .

Mr. President, this amendment may be
justified in the eyes of some, but to me
it will hit the beneficiary of the philan-
thropy in the long run. Y7hen a founda-
tion has to eat into its assets to satisfy
such a rule as this, the smaller founda-
tions face a short life as they wither and
die. Their corpus will be eaten up by
this payout rule—some eventually even
by the 5-percent rule,

As Governor of Oregon for 8 years,
I became involved with higher educa-
tion in both the public and private sec-
tor. During this 8 years, I witnessed the
tremendous increase in the costs of op-
erating a university. This cost increase
was present in colleges in States which
all of us here today represent.

Mr. President, are we to add another
albatross to the neck of our colleges and
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universities? Are we going to hinder fur-
ther the one source which has risen dra-
matically in recent years? I hope not.

I ask unanimous consent to have print-
ed at this point in the Recorp, a fine arti-
cle highlighting the plight of colleges and
universities in Oregon.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

OrEGON'S PRIVATE CoOLLEGES, VUNIVERSITIES
HurT BY STEEP DECLINE IN FalLn ENROLL-
MENT

(By John Guernsey)

Eramara Favrs—The crisis facing some
of Oregon’'s privately operated colleges and
universities was pointed up Monday when
fall term enrollments for all institutions
were reported by the State Board of Higher
Eduecation.

The 18 independent colleges and universi-
ties this fall have a total enrollment of 12,086
students, down about 5.5 per cent from their
fall term total last year.

In the past four years, the combined inde-
pendent institutions have fallen about 13
per cent from their peak total enrollment of
13,627 in the fall of 1965.

This year's enrollment reports indicate that
while the independents fell 5.5 per cent, the
public four-year colleges gained 5.4 per cent,
and the number of community college stu-
dents taking academic college transfer courses
climbed nearly 24 per cent.

The big losers in the independent college
field are Northwest Christian College of
Eugene, down 12.6 per cent from 460 stu-
dents last year; Marylhurst College down
173 per cent from 750 students last fall;
Mount Angel College, down 10.3 per cent from
370 last year; and Linfield College, down
7 per cent from 1,147 last year.

Lewis and Clark College climbed 6.1 per
cent to 1,989 students; Reed College gained
7.3 per cent to 1,379; University of Portland
Is up 5.2 per cent to 1,879 students; and Wil-
lamette University is up 3.9 per cent to
1,632,

The over-all college enrollment declined
in spite of enrollment-luring innovations
such as new study programs on many of the
campuses and despite state scholarship sup-
port for private college students.

The issue of state fund assistance for the
independents is expected to be a major one
during the 1971 Oregon legislative session.

The enrollment reports also alerted legis-
lators and educators to keep a close eye on
the two-year community colleges, to see that
they do not become strictly academic-fla~-
vored junior colleges, with little or no atten-
tion paid to vocational-technical courses and
students.

Whereas the number of community college
students taking academic courses climbed
nearly 27 per cent to 14,991 students, the
total community college enrollments gained
only 15 per cent this fall,

The history of community colleges and
junior colleges in other states indicates they
are inclined to develop into academic insti-
tutions, with vocational instruction having
only the country cousin role.

Legislators have made it clear that they do
not intend this to happen in Oregon,

Total enrollment in the nine public col-
leges and universities has reached about
84,000, up 5.4 percent over last fall.

The figures indicate that 1969 legislative
action to curb the number of graduate stu-
dents has produced the desired effect.

The System of Higher Education now has
about 8,240 graduate students, up about 2.7
per cent over the 8,023 of last year.

More than 9,000 had been anticipated be-
fore legislative restrictions went into effect.

There are about 6,468 out-of-state students
in the public four-year colleges this fall, up
about 12.5 per cent over the 5.755 of last year.
Even though the out-of-state number is up
considerably, the legislative intent of not
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having more than 500 new out-of-state fresh-
men at the University of Oregon and Oregon
State University has been accomplished.

Mr. HATFIELD., Mr. President, the
article, written by John Guernsey, of
the Portland Oregonian, points out the
decline in enrollment in Oregon’s private
colleges and universities, I, for one, do
not want to see this happen and I fear
that the Percy amendment will hurt
these colleges and universities in the
long run.

In closing, I ask Senators to look at
their States: look at private colleges and
universities, look at art museums, look
at historical museums, and look at the
many worthwhile charities that will be
hurt if this payout requirement is
tightened.

I hope that Senators will see that we
must not put undue restraints on those
who give so much, who do so much, and
who help so much. Let us not kill foun-
dations piece by piece.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from Illinois.

On this question the yeas and nays
have been ordered, and the clerk will call
the roll.

The bill clerk called the roll.

Mr. KENNEDY. I announce that the
Senator from New York (Mr. ANDERSON),
the Senator from Louisiana (Mr. ELLEN-
pER), the Senator from Arkansas (Mr.
FurericHT), the Senator from Tennes-
see (Mr. Gore), the Senator from
Alaska (Mr. Graver), the Senator from
Minnesota (Mr. McCarTHY), the Senator
from Arkansas (Mr. McCrLELLAN), the
Senator from Georgia (Mr, RUSSELL),
the Senator from Mississippi (Mr. STEN-
wn1s), the Senator from Missouri (Mr.
SymincTON) and the Senator from Texas
(Mr. YARBOROUGH) are necessarily ab-
sent.

I further announce that the Senator
from Indiana (Mr. Baya) and the Sen-
ator from Nevada (Mr. CANNON) are ab-
sent on official business.

I further announce that, if present
and voting, the Senator from Nevada
(Mr. CannNon) and the Senator from
Louisiana (Mr. ELLENDER) would each
vote “yea.”

Mr. GRIFFIN, I announce that the
Senator from Kentucky (Mr. Cook), the
Senator from California (Mr. MURPHY),
the Senator from Ohio (Mr. Saxge) and
the Senator from Illinois (Mr. SMITH)
are necessarily absent.

The Senator from Arizona (Mr. GoLp-
WwATER) is absent on official business.

The Senator from South Dakota (Mr.
Munpr) is absent because of illness.

If present and voting, the Senator
from Arizona (Mr. GoLpwATER) and the
Senator from California (Mr. MURPHY)
would each vote “nay."”

The result was announced—yeas 49,
nays 32, as follows:

[No. 184 Leg.]
YEAS—49

Eagleton
Eastland

Magnuson
Mansfield
McGee
McGovern
McIntyre
Metcalf
Mondale
Montoya
Moss
Muskie
Nelson

Afken
Allen
Bible
Burdick
Byrd, Va.
Byrd, W. Va.
Church
Cooper
Cranston
Dodd
Dole

Hart
Hartke
Hollings
Hughes
Inouye
Jackson
Kennedy
Long
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Pastore
Pearson
Pell

Percy
Proxmire
Randolph

Ribicofl
Schweiker
Scott

Williams, N.J,
Williams, Del.
Young, N. Dak.
Spong Young, Ohio
Tower

Tydings

NAYS—32

Fannin
Fong
Goodell
Gurney
Hansen
Harris
Hatfield
Holland
Hruska

Allott
Baker
Bellmon
Bennett
Bogegs
Brooke
Case
Cotton
Curtis
Dominick
Ervin

Jordan, Idaho
Mathias
Miller
Packwood
Prouty

Smith, Maine
Sparkman
Stevens
Talmadge
Javits Thurmond
Jordan, N.C.

NOT VOTING—19

Gore Saxbe
Gravel Smith, 111
MecCarthy Stennis
MeClellan Symington
Mundt Yarborough
Murphy

Russell

Anderson

Ellender
Fulbright
Goldwater

So Mr. Percy's amendment was agreed
to.
Mr, PERCY. Mr. President, I move to
reconsider the vote by which the amend-
ment was agreed to.

Mr. GRIFFIN. Mr. President, I move
to lay that motion on the table,

The motion to lay on the table was
agreed to.

Mr., SCOTT. Mr. President, I offer
amendments and ask for their immedi-
ate consideration.

The PRESIDING OFFICER, The
amendments will be stated.

The legislative clerk proceeded to
read the amendments.

Mr. SCOTT. Mr. President, I ask
unanimous consent that further reading
of the amendments be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments are as follows:

On page 1568, line 15, strike ocut “and"”,

On page 157, at the end of line 6, strike out
the period and insert , and”.

On page 157, after line 6, insert the follow-
ing:

“(H1) a private foundation all of the con-
tributions to which are pooled in a common
fund and which would be described in sec-
tion 509 (a) (2) but for the right of any sub-
stantial contributor (hereafter in this clause
called ‘donor’) or his spouse to designate
annually the recipients, from among orga-
nizations described in paragraph (1) of sec-
tion 509(a), of the income attributable to the
donor’s contribution to the fund and to
direct (by deed or by will) the payment,
to an organization described in such para-
graph (1), of the corpus in the common
fund attributable to the donor's contribu-
tion; but this clause shall apply only if all
of the income of the common fund is re-
quired to be (and is) distributed to one or
more organizations described in such para-
graph (1) within 3 months after the close
of the taxable year in which the income is
realized by the fund and only if all of the
corpus attributable to any donor's contribu-
tion to the fund is required to be (and Is)
distributed to one or more of such organiza-
tions not later than one year after his death
or after the death of his surviving spouse if
she has the right to designate the reciplents
of such corpus.

Mr. SCOTT. I will explain the amend-
ments.

The PRESIDING OFFICER. Does the
Senator from Pennsylvania wish the
amendments to be considered en bloc?

Mr. SCOTT. Yes. I ask unanimous con-
sent to do so.
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The PRESIDING OFFICER. Without
objection, the amendments will be con-
sidered en bloc.

Mr. SCOTT. Mr. President, this is an
amendment which has been cleared on
both sides of the aisle and would extend
the availability of the 50-percent chari-
table deduction limitation and the full
deduction for gifts for certain appre-
ciated property, also, to contributors to
what are known as community founda-
tions; and the extent to which other pro-
visions of the proposed legislation deal-
ing with private foundations will be ap-
plicable to community foundations will
not be affected by the proposed amend-
ment.

This is a clarifying amendment, to
make certain that community founda-
tions are included in the provisions of
the bill in this form.

I ask unanimous consent to have
printed in the Recorp at this point a
memorandum in further explanation of
the amendment.

There being no objection, the memo-
randum was ordered to be printed in the
Recorp, as follows:

MEMORANDUM RE AMENDMENT TO SECTION
201(A) or H.R. 13270

Certain publicly supported charitable or-
ganizations have supplemented their
fund-raising programs by forming so-called
“"community foundations” which recelve
contributions and, although investments are
pooled, maintain separate accounts for each
contributor in the income and corpus of
the foundation, The income and assets rep-
resenting each contributor’s account wulti-
mately redound to the benefit of the found-
ing organization, except to the extent that
the donor may periodically designate that
other section 501(c)(3) organizations, con-
tributions to which qualify for the 50%
contributions deduction limitation, receive
all or part of the income or corpus allocable
to his account. Typically, apart from the
designation of the particular organization
which will receive the income or corpus,
such foundations are controlled in all re-
spects, including investment policies, by the
founding organization,

The provisions of HR, 13270 dealing with
charitable contributions may be unduly re-
strictive as applled to these “community
foundations,” since the retained power in
the contributor to designate the ultimate
recipient from among such section 501(c)
(3) organizations may cause the “commu-
nity foundation™ to be treated as a *“private
foundation” by reason of section 508(a) (3)
(C). The 50% charitable deduction limita-
tion and the full deduction for gifts of cer-
tain appreclated property may therefore not
be available to contributors to the same ex-
tent as if contributions were made directly
to the section 501(c¢) (3) organizations.

These two rules have been made applica-
ble with respect to contributions to other
organizations classified as “private founda-
tions”, namely private operating foundations
and other private foundations which dis-
tribute 1009% of contributions received be-
fore the end of the taxable year following
the year of recelpt. The proposed amend-
ment to sectlon 170(b) (1) (E) would extend
the availability of the 509 charitable deduc-
tion limitation and the full deduction for
gifts of certain appreciated property also
to contributors to “community founda-
tions". The extent to which other provisions
of the proposed legislation dealing with
“private foundations" will be applicable to
“community foundations" will not be af-
fected by the proposed amendment,

Mr. SCOTT. Mr. President, T ask for
action on the amendment.
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The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment
of the Senator from Pennsylvania.

The amendments were agreed to.

AMENDMENT NO. 368

Mr. KENNEDY, Mr. President, I call
up my amendment No. 368.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk proceeded to read
the amendment.

Mr. KENNEDY, Mr. President, I ask
unanimous consent that further reading
of the amendment be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LONG. Mr. President, will the Sen-
ator yield?

Mr. KENNEDY. I yield.

Mr. LONG. Is the Senator willing to
agree to a time limitation?

Mr. KENNEDY, I am willing to agree
to a 1-hour limitation on the amendment,
to be equally divided.

The PRESIDING OFFICER. Thirty
minutes to a side?

Mr. KENNEDY. Yes,

Mr, SCOTT. No objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr, JAVITS. Mr. President, will the
Senator yield?

Mr. EENNEDY, I yield.

Mr. JAVITS. Has the Senator sought
to have these amendments considered
en bloc?

Mr. EENNEDY. If the Senator will
withhold his request, I intend to make
that request now.

Mr, President, I ask unanimous con-
sent that the amendments be considered
en bloc.

Mr, JAVITS, Mr. President, I object. I
have no objection to——

Mr. KENNEDY. Very well; with the
understanding that the Senator objects,
will the Senator permit me to continue?

Mr. JAVITE. My only question is as to
the appreciation feature.

Mr., EENNEDY. Mr. President, I make
the request that my amendment be di-
vided as follows: that the amendment
be considered in two parts, and that all
of amendment No. 368 as printed except
lines 3 through 12 on page 3 be treated as
the first part—section A—and that lines
3 through 12 on page 3 be considered as
the second part—section B. This would
remove for separate consideration the
provision on appreciated property given
to charity, and may meet the Senator’s
objection, Therefore, Mr. President, I ask
unanimous consent that the amendment
be divided in this manner.

The PRESIDING OFFICER. So that
the understanding of the Chair may be
clear, all of the Senator’s amendment
except lines 3 through 12 on page 3 will
be considered as one amendment, and
those lines will be considered as a sec-
ond amendment?

Mr, EENNEDY. That is correct. Also,
Mr. President, I ask unanimous consent
that the provision on appreciation in
value of charitable contributions be voted
on first.

Mr. COTTON. Mr. President, reserv-
ing the right to object, what does that
do fo the time limitation? Does the time
limitation apply to each of the sections?
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The PRESIDING OFFICER. The time
limitation would apply to the whole
amendment as called up. The first vote
would be on lines 3 through 12 on page 3.

Mr. LONG. Mr. President, I ask unan-
imous consent that the time limitation
apply only to the first section of the
amendment, and that we have a separate
time limitation on the other division, be-
cause Senators would like to know what
they are voting on. I might not need all
of the time we have in opposition, but I
do think Senators ought to have an ex-
planation of what they are voting on
between part 1 and part 2 of the amend-
ment.

Mr. PASTORE. Mr. President, I object,
on the ground that if we stay here and
listen, we will know.

Mr. COTTON. Mr. President, the re-
quest for a division has not been granted.

The PRESIDING OFFICER. The Chair
corrects the Senator from New Hamp-
shire, The division has been granted.

Mr. COTTON. I made a reservation,
and I did not hear it granted after I made
the reservation.

Mr. SCOTT. The Senator’s reservation
was as to the time limitation.

Mr. COTTON. I made the reservation
on the request that the amendment be
divided. My point is that I feel that if
we are going to divide it, there should
be some assurance that we do not use
up all the time on the first part, or nearly
all of it, so that we do not have an ade-
quate opportunity to discuss the second
part; and it would seem to me that when
the Senate agreed to the unanimous-con-
sent request for the limitation of 30 min-
utes on a side, it was with the under-
standing that it was on all of the amend-
ment. Now, if it is to be divided——

Mr. PASTORE. Why not do it 40 min-
utes on one part and 20 minutes on the
other?

Mr. EENNEDY. Mr. President, will the
Senator yield? I think all of us here
realize the importance of permitting
some additional discussion after we vote
on the appreciation in value of charitable
contributions. I think that would be the
logical way to proceed. We should have
a reasonable period of time just to dis-
cuss the other part of the amendment,
which proposes to make the minimum
tax progressive, and to reduce the level
of preference income which triggers the
minimum tax. It was my intention to use
up only about 20 minutes of my part of
the time in talking about appreciated
property given to charity. I think the
other part of my amendment will be il-
luminated to some extent in the course
of our discussion on appreciated prop-
erty, and I think we can deal with the
whole amendment in the agreed period
of time.

I agree with the Senator from New
Hampshire and the Senator from
Louisiana that after we complete the first
part of the amendment, we will need time
for some discussion on the second part.

Several Senators addressed the Chair.

Mr. PASTORE. Mr, President, will the
Senator yield?

Mr. KENNEDY. I think the Senator
from New Hampshire has the floor.

Mr. COTTON. I am happy to yield to
the Senator.

Mr. PASTORE. We have been staying
here now for more than a week, and we
have got to come back next week. The
trouble here is, we do not stay on the floor
and listen to the argument. If we would
stay on the floor and listen, we could fa-
cilitate this.

We can stay within the hour. Why not
allow 40 minutes for the vote on part B,
and take a vote, and then have 20 min-
utes on part A, and still stay within the
hour?

Mr. COTTON. That is perfectly ac-
ceptable to me.

The PRESIDING OFFICER. Does the
Senator from Massachusetts concur in
that unanimous consent request?

Mr. KENNEDY. Mr. President, I wish
to reserve the right—if the portion of
the amendment dealing with appreciated
property given to charity is defeated—to
offer a substitute amendment. Therefore,
I do not wish to yield back the remainder
of my time before the vote on the first
part of the amendment.

Mr, LONG. All time must be yielded
back before the vote.

The PRESIDING OFFICER. The Sen-
ator is advised that all time would have
to be yielded back before the vote on
the first section of his amendment.

Mr. KENNEDY. Then, Mr. President,
may I have the attention of the Senate?
I propose that we modify the unanimous-
consent agreement to permit 30 minutes
each on the two separate sections of the
amendment.

The PRESIDING OFFICER. Is that 15
minutes for each side?

Mr. KENNEDY. Yes.

The PRESIDING OFFICER. Accord-
ing to the Chair’s understanding, then,
there will be a time limitation of 1
hour, 15 minutes on each side for each
section. Is there objection?

Mr. PASTORE. I have no objection,
Mr. President.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. Kennedy's amendment (No. 368),
as divided, is as follows:

AMENDMENT No. 368
FIRST PART (SECTION A)

Page 212, strike out lines 16 through 20
and insert the following:

“(a) IN GENERAL.—

“(1) InpivipvarLs—In addition to the
other taxes imposed by this chapter, there is
hereby imposed for each taxable year, with
respect to the income of every person other
than a corporation, a tax, determined in ac-
cordance with the following tables, on the
sum of the items of tax preference:

“{A) Taxpayers other than married indi-
viduals filing separate returns—

“If such sum is:
Notover $6:000_ ___ . ______ .
Over $5,000 but not over $30,000__
Over £30,000 but not over $50,000
Over $50,000 but not over $100,000

Over $100,000
The tax is:

0.

215 % of such sum over $5,000.

$625, plus 6% of such sum in excess of
$30,000.

$1,625, plus 10% of such sum in excess of
$50,000.

$6,625, plus 16% of such sum in excess of
$100,000.

“(B) Married individuals filing separate

returns—
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“If such sum is:
Not over 2,500
Over $2,500 but not over $15,000
Over §15,000 but not over $25,000_.__
Over 825,000 but not over $50,000
Over $50,000.

The tax is:

0.

215 % of such sum in excess of $2,500,

$312.50, plus 5% of such sum in excess of

$15,000.

$1,812.50, plus 10% of such sum in excess

of $25,000.

$3,312.50, plus 157% of such sum in excess

of $50,000.

"(2) CorporaTIONS—In addition to the
other taxes imposed by this chapter, there
is hereby imposed for each taxable year with
respect to the income of every corporation, a
tax equal to 5 percent of the amount by
which the sum of the items of tax preference
exceeds $30,000.

Page 213, line 2, strike out “person” and
Insert *‘corporation”,

Page 214, after line 2, insert the following:

“(4) TAXPAYERS OTHER THAN CORPORA-
TIoNS.—In the case of a taxpayer other than a
corporation, rules similar to the rules pro-
vided by paragraphs (1), (2), and (3), shall
be applied under regulations prescribed by
the Secretary or his delegate.” . . .

Page 220, strike out lines 9, 10, and 11 and
redesignate subsections (b) through (g) of
section 58, as subsections (a) through (f),
respectively.

Page 220, beginning with line 21 strike out
all through line 6, page 221 and insert the
following: "or trust the sum of the items of
tax preference for any taxable year of the
estate or trust shall be apportioned between
the estate or trust and the beneficiaries on
the basis of the Income of the estate or trust
allocable to each.”

SECOND PART (SECTION B)

Page 217, after line 21, insert the following:

“(10) APPRECIATION IN VALUE OF CHARI-
TABLE CONTRIBUTIONS—S0 much of the
amount of the deduction allowable for the
taxable year under section 170 or 642(c)
which is attributable to contributions of
property (other than contributions to which
section 170(e) applies) as is equal to the
amount by which the fair market value of
such property (at the time of contribution)
exceeds the taxpayer’s adjusted basis in such
property.”

Mr., WILLIAMS of Delaware. Mr.
President, does the Senator request the
veas and nays on his amendment?

Mr. KENNEDY. I ask for the yeas and
the nays on the second part.

The yeas and nays were ordered.

Mr. KENNEDY. I also ask for the yeas
and nays on the first part.

The PRESIDING OFFICER. The rul-
ing ecarries as to both sections.

Mr. KENNEDY. Mr. President, first of
all, basically and fundamentally, the
amendment which I offer today on behalf
of myself, the Senator from Nevada (Mr.
Cannon), the Senator from Michigan
(Mr. Hart), the Senator from South Da-
kota (Mr. McGoverN), the Senator from
Montana (Mr. Mercarr), the Senator
from Wisconsin (Mr. PRoxMIRE), and the
Senator from Ohio (Mr. Younc), would
carry forward a very important and, I
think, progressive concept that has al-
ready been established in the committee
bill, and for which the Committee on Fi-
nance should be commended. The con-
cept that has been established is the con-
cept of a minimum tax.

The minimum tax provision included
in the Senate bill is the result, I believe,
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of the great sentiment of millions of
ordinary taxpayers of this country. They
have been outraged in recent years to
find that there are individuals who are
able to accumulate great sources of in-
come without paying any income tax at
all,

Mr. President, the most glaring defect
of our tax laws is their inequity. Al-
though our procedures for administer-
ing the tax laws are the most advanced
of any nation in the world, the laws
themselves are unfair. We know that
some taxpayers pay a bargain basement
price while others, especially the poor,
are required to bear far more than their
fair share. Millions of Americans below
the poverty level pay taxes they cannot
afford on their meager vearly incomes,
Many of our wealthiest citizens, with mil-
lions of dollars in income each year, pay
little tax or no tax at all. Often taxpayers
with the same real economic income are
taxed at widely different rates, depend-
ing on the source of their income.

In 1967, for example, in what has now
become the famous statistic in American
tax lore, 155 Americans filed tax returns
with adjusted gross incomes in excess of
$200,000, but paid no taxes whatever.
Twenty-one of these citizens had in-
comes in excess of $1 million. Yet, these
155 Americans are only the tip of the
iceberg. Tens of thousands of wealthy
citizens obtained subsantial tax reduc-
tions because of the sophisticated use of
tax loopholes.

Although the maximum tax rate is 70
percent, the effective tax rates are far
lower. Indeed, the average eflective tax
rate rises to only about 30 percent for
persons with annual incomes in the
range of $50,000 to $200,000, then grad-
ually declines for those earning over $1
million a year.

Even these dramatic figures, however,
do not adequately measure the break-
down in fairness of our current tax struc-
ture. Clearly, in our tax laws, some types
of income are more equal than others.
Thus, salaries and many kinds of busi-
ness income are taxed at ordinary in-
come rates, but other income is not
taxed at all—such as the appreciated
value of property given to charity—or is
taxed at lower capital gain rates. And,
taxable income from any source can be
offset by artificially large deductions for
oil and gas properties, such as intangi-
ble drilling costs, the recurring percent-
age depletion allowance, and the foreign
tax credit.

Mr. President, as I have indicated, I
would like to commend the Committee on
Finance and its distinguished chairman,
the Senator from Louisiana, for the sig-
nificant improvements the committee
has made in the provisions dealing with
the minimum tax—LTP—as passed by
the House of Representatives.

The minimum tax is specifically de-
signed to deal with the problem of the
consistent excessive use of tax prefer-
ences, alone or in combination, by indi-
viduals subject to the progressive rate
structure. At the same time it is also de-
signed to avoid a substantial penalty on
the moderate use of such preferences.
Preferences are incentives, given
through the tax law to encourage desir-
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able objectives, and if they are to remain
in the tax law they should be allowed to
operate to achieve their intended pur-
poses, except where they are used to an
excessive degree to permit taxpayers to
avoid a fair share of their tax burden.

The LTP in the House bill applied to
“disallow” preferences only to the ex-
tent they exceeded half the taxpayer's
true economic income. This disallowed
portion was taxed on the basis of the
progressive rates. A taxpayer whose in-
come consists of salary and dividends of
$200,000 and who reduces this amount by
$150,000 of preferences under existing
law would have adjusted gross income of
$50,000. Under LTP, the preferences
could not be used to reduce his adjusted
gross income to less than $100,000—one-
half of $200,000, his true economic in-
come,

Although the theory of the “limit on
tax preferences"—the so-called LTP—in
the House bill was relatively simple in
concept, the proposal was highly com-
plex in practice, as most of us who have
tried to fathom its detailed provisions
will attest. If enacted, the LTP would
require difficult calculations by taxpay-
ers, and would add significant new ad-
ministrative difficulties to the Internal
Revenue Code. Even more significant for
our present purposes, however, the bill
passed by the House was deficient in
three major respects:

First. It omitted a number of substan-
tial items from its list of tax preferences
subject to the minimum tax, such as
preference income from percentage de-
pletion and from leased personal prop-
erty.

Second. It applied the minimum tax
only to individual taxpayers. It failed to
apply the tax to corporations, who also
are able to enjoy large amounts of tax
preference incomes.

Third. And, perhaps most significant
of all, the House bill contained provi-
sions that did not “trigger” the mini-
mum tax until tax preference income
exceeded taxable income. As a result,
many individuals with high taxable in-
come would continue to enjoy large
amounts of tax-free preference income
under the House bill, in spite of the min-
imum tax.

As the excellent report of the Finance
Committee makes clear, the committee
recognized the serious complexity and
the inequity of the House version of the
minimum tax, and adopted a completely
different approach, based on the general
concept that every taxpayer should pay
at least some tax on income derived from
tax preferences. I believe that this new
concept of the minimum tax, now of-
fered by the Finance Committee, is one
of the major virtues of the committee
bill, and I commend the committee for
establishing this important principle.
Indeed, as Members of the Senate are
aware, Senator Lonc has long favored
the concept of the minimum tax, and it
is entirely appropriate that his impor-
tant contribution should at long last be
made a part of this major tax-reform
bill.

At the same time, however, I believe
that the minimum tax proposed by the
committee can be improved still further
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as it applies to individuals. In fact, there
are three important respects in which
the fruitful work of the committee
should be carried forward, and my
amendment is intended to accomplish
this result,

First, the minimum tax on individuals
should be a progressive tax, not a flat
rate tax. As many Senators have pointed
out in the course of the current debate,
the genius and guiding prineiple of our
Federal income tax system is its progres-
sivity. We apply that principle to our
ordinary income tax on individuals, and
we should apply it as well to the com-
mittee's version of the minimum tax.

As reported by the committee, the
minimum tax in H.R, 13270 imposes a
flat 5-percent tax rate on both individ-
uals and corporations. Since corpora-
tions are already subject to a flat income
tax rate under our present tax laws, it
is appropriate that the minimum tax
applied to corporations should also be
at a flat rate. Therefore, I support the
provisions of the committee bill as they
apply to corporations.

With respect to individuals, however,
the situation is far different. Under
present law, the tax rates are progres-
sive, ranging from 14 percent in the low-
est bracket to 70 percent in the highest
bracket. I believe that the minimum tax
rate we enact should also be progres-
sive. In general, the larger the amounts
of an individual’s income from tax pref-
erences, the larger should be the rate of
the minimum tax he pays. We know that
each year, many taxpayers receive hun-
dreds of thousands of dollars or more in
tax-free income through the use of the
numerous preferences now contained in
the tax code. It is fair to demand that
these wealthy taxpayers pay their mini-
mum tax at a higher rate than citizens
with more modest preference income. For
this reason, the minimum tax amend-
ment I am proposing contains a new rate
schedule graduated in four stages, from
215 percent in the lowest bracket to 15
percent in the highest bracket.

Second, the minimum tax should be
“triggered” at the lowest reasonable
level consistent with effective adminis-
tration of the tax laws and avoidance of
unnecessary complexity for the taxpayer.
Obviously, not every taxpayer with a few
hundred dollars of capital gain should be
subject to the tax. As passed by the
House, the first $10,000 of tax preference
income was made exempt from the mini-
mum tax. In the version of the minimum
tax reported by the Finance Committee,
the first $30,000 of preference income was
exempted from the operation of the tax.

I believe that both of these triggers are
too high. One of the great virtues of the
minimum tax is its insistence that all
individuals with substantial tax prefer-
ences should pay at least some tax on
their preference income. To be sure, even
with the $30,000 trigger in the committee
bill, the wealthiest taxpayers—those with
the largest amounts of tax preference
income—would be subject to the com-
mittee’s minimum tax. But to say that
$30,000—or even $10,000—of such in-
come can continue tax free is to cast
grave doubt on the principle of the mini-
mum tax in the eyes of scores of mil-
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lions of our citizens whose taxable in-
come is far less than $30,000 or $10,000.
If we are to win their confidence in the
justice of the minimum tax, we must set
the trigger at the lowest practicable
level. For this reason, my amendment
proposes to set the trigger for applica-
tion of the minimum tax on individuals
at $5,000 of preference income. Thus,
the amendment will establish the follow-
ing progressive tax rates on preference
income:

Percent
$0 to $5,000
$5,000 to $30,000
£30,000 to $50,000
#50,000 to $100,000
Over $100,000

Third, the items of “tax preference”
income made subject to the minimum tax
should be as comprehensive as possible.
Except for two omissions, I believe that
the nine items of preference income
listed in the committee bill represent an
essential complete list of the preferences
now contained in the Internal Revenue
Code or that will be contained in the
code if other provisions of the commit-
tee bill are enacted.

The two omissions, however, are sig-
nificant. They are interest on State
and local government bonds, and the ap-
preciation in value of property donated
to charity. Because of the extremely
tenuous position of the tax-exempt bond
market at this time, the virtually unani-
mous opposition of Governors and may-
ors throughout the Nation to any man-
datory tax whatever on their Govern-
ment bonds, and the probability that
early next session Congress will consider
proposals like Urbank, it makes no sense
to attempt to include interest on such
bonds in the list of tax preferences sub-
ject to the minimum tax at this time.

No such argument applies, however, to
appreciation in value of property given
to charity. Undoubtedly, such apprecia-
tion is a tax preference, and should be
subject to the minimum tax, just as ex-
cess percentage depletion or excess de-
preciation on property is subject to the
tax. I believe that the concept of the
minimum tax is too important to allow
its comprehensive tax base to be lightly
eroded. Therefore, the amendment I am
proposing includes, as a tax preference,
the appreciation in value of property
donated to charity.

Mr. President, let me speak further on
the tax rate in the version of the mini-
mum tax in the committee bill.

I believe that a 5-percent tax fails to
deal adequately with the problem of the
excessive use of tax preferences. Its rate
is too small, It is not a progressive tax.
It is only a drop in the bucket for wealthy
taxpayers with hundreds of thousands or
even millions of dollars in tax prefer-
ences. Recent Treasury studies show an
extensive pattern of returns in which tax
preferences are used to offset all, or sub-
stantially all, of the income of high-in-
come taxpayers. If a taxpayer with
$200,000 of salary and dividend income
had sheltered all of this amount with
preferences, his tax under present law
would be zero. Under the committee bill,
it would be only $10,000. Under my
amendment, the tax would be $21,000.
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For this very high income taxpayer,
the 5-percent committee tax will impose
a tax burden on preferences of less than
one-half of the tax burden that would
have been imposed by amendment No.
368. Yet this taxpayer is enjoying
$200,000 of tax-sheltered income. Equally
serious, the tax burden is at the same rate
under the 5-percent committee tax
whether the taxpayers’ preferences are
$50,000, or $500,000, or $5,000,000.

Indeed, the 5-percent tax is actually
regressive in nature. The denial of the
tax benefit decreases as the taxpayer’s
marginal rate increases—as his taxable
income increases—so that the impact will
be least where it should be greatest and
vice versa. Stated another way, a 5-per-
cent tax has the same effect as disallow-
ing 10 percent of a deduction to a 50-
percent-bracket taxpayer, but to a 70-
percent-bracket taxpayer, the effect is
the same as disallowing only 7 percent
of a deduction.

Mr, President, in summary, my amend-
ment would make three changes in the
minimum tax:

It would replace the existing flat rate
with a graduated rate.

It would reduce the “trigger” from
$30,000 to $5,000.

It would expand the list of tax pref-
erences by adding an important addi-
tional item, the appreciation in the value
of property donated to charity.

According to Revenue estimates, these
provisions will increase the revenue gain
from its present value of $700 million
under the committee bill to approxi-
mately $1.2 billion.

As recent votes make clear, additional
revenues from tax reform are essential
if we are to maintain a proper measure
of fiscal responsibility in the tax bill for
the immediate years ahead. I am pleased,
therefore, that a more equitable ap-
proach to the minimum tax also confers
the additional bonus of a substantial
revenue gain, If enacted, the amend-
ment I am proposing will help bridge
the gap between tax reform and tax re-
lief in the bill.

Mr. President, there are those—and I
am certainly one of them—who have
been subjected to calls and telegrams
from many of our colleges and universi-
ties and even foundations throughout
the country, complaining about this
amendment and saying that it is really
going to destroy their institutions by
eliminating the opportunities for indi-
viduals to make sizable contributions to
the charitable institutions of their
choice.

This amendment does no such thing.

To demonstrate my point here, I would
like to make several observations in con-
nection with my minimum tax amend-
ment:

First, an effective minimum tax is es-
sential to the fair operation of our tax
system. The essence of the minimum tax
is the fundamental principle that every
individual should pay at least some tax
on his income. Yet, the loopholes and
escapes in our current tax laws are wide-
spread and are known to be widespread.
Compounding this unfairness, the use of
tax shelters for income can be reached
only by our wealthiest citizens. To para-
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phrase a famous aphorism, our tax laws
in their majestic equality allow the poor
as well as the rich to reap long-term
capital gains, to search for oil, and to
contribute appreciated property to char-
ity. The minimum tax is intended to
remedy these abuses while still main-
taining the principal tax incentives. The
minimum tax does not eliminate tax
preferences. What it does do is to place
a modest or minimum tax on the income
represented by such preferences, which
would otherwise be completely tax free.

This is what the “taxpayers’ revolt”
is all about. Millions of law-abiding citi-
zens faithfully pay the Federal tax col-
lector billions of dollars each year from
their hard-earned taxable income. The
minimum tax will insure that all citi-
zens, including those with tax-sheltered
income and tax preferences, pay some
tax. Therefore, the list of tax preferences
should be as comprehensive as possible.
Since appreciation in value of property
donated to charity is a tax preference, it
should be added to the nine items of tax
preferences listed in the committee's bill.

Second, the charitable deduction for
appreciated property given to charity is
a tax preference. If an individual bought
stock for $0 and it is now worth $100,
the appreciation in value of the prop-
erty is $100. If he gives the stock to char-
ity, he gets a deduction from his other,
“ordinary,” income for the full $100 mar-
ket value of the stock. At the top bracket
of 70 percent, the gift would actually cost
the taxpayer only $30. In effect, the Fed-
eral Government would be contributing
the other $70 to the charity; that is, the
taxpayer is giving away a large part of
his tax to charity.

On the other hand, if the individual
sold his property and then contributed
it to charity—which is the method of
contribution that striet tax justice would
require, absent incentives for charita-
ble giving, he would have to pay capital
gains tax on the full $100 appreciation
in value. Under the committee bill as it
now stands, his capital gain tax would
be $35. If he gave the remaining $65 to
the charity, he would get a deduction of
$65 from his ordinary income, This gift
would actually cost the taxpayer 30 per-
cent of $65, or $19.50, and the Govern-
ment would be contributing the differ-
ence—$45.50—to the charity. Thus, the
total effective cost to the taxpayer of the
$100 gift is $35 in capital gains plus
$19.50 after the deduction from his or-
dinary income, or $54.50. Under present
law, his cost is only $30. Clearly this is
a tax preference.

In other words, there is a tax prefer-
ence in present law that encourages con-
tributions of appreciated property—as
opposed to cash—to charity, The higher
the tax bracket of the contributor, the
greater the benefit of his contribution.
The economic situation in my example is
the same as if the tax laws were to read
in effect as follows: For every $100 con-
tribution made in cash or out of his
salary check, the taxpayer gets a deduc-
tion of $100. But if he gives $100 worth
of appreciated property, he is entitled to
a deduction of $154. That is, $100 multi-
plied by the ratio 100/65 equals $154.
Under amendment No. 368, the appreci-
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ation in value of property given to char-
ity is recognized for what it is—a tax
preference. It should be subject to the
minimum tax, just as percentage deple-
tion or excess depreciation on real prop-
erty or personal property is already sub-
ject to the tax under the committee bill,

Third, universities and other charities
will not be seriously hurt by amendment
No. 368. Members of the Senate are well
aware of the extraordinary protest raised
by charitable and educational organiza-
tions and institutions throughout the Na-
tion against the House bill. It is clear,
however, that the impact of the House
bill on such organizations and institu-
tions was vastly more serious with re-
spect to the allocation of deductions pro-
vision than it was with respect to the
minimum tax.

This point was explicitly recognized by
former Secretary of the Treasury Doug-
las Dillon, who testified before the Sen-
ate Finance Committee on September 25,
1969, Secretary Dillon’s testimony on the
devastating impact of the allocation of
deductions provision was itself devastat-
ing, and was in large measure responsible
for the deletion of the allocation of de-
ductions provision from the House bill
by the Senate committee. However, in
his testimony, Secretary Dillon mini-
mized the impact of the House version cf
minimum tax—LTP—on charities, and
stated specifically that 85 percent of the
impact of the House bill would be due to
the allocation of deductions.

The Finance Committee bill contains
no provision for the allocation of deduc-
tions, and neither does amendment No.
368. This is a crucial distinction. It is im-
portant to recognize that the concept of
the minimum tax is independent from
the concept of the allocation of deduc-
tions. Even though appreciated property
donated to charity may be a tax prefer-
ence for the purpose of the minimum tax,
it need not necessarily be treated the
same way in the allocation of deductions,
even if such an amendment is offered.
The modest minimum tax proposed by
amendment No. 368 will not have a seri-
ous deleterious effect on our charities,
our universities, or our other philan-
thropie institutions.

Also, the minimum tax does not take
away the existing incentive in the tax
laws for the gift of appreciated prop-
erty to charity. Unlike the allocation of
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deductions provision in the House bill, it
does not disallow any part of a charitable
contribution.

This overall point is made clear by fig-
ures published by the American Council
on Education with respect to contribu-
tions to universities—

For the university year 1962-63, the
only year for which data are available,
the total amount of university contribu-
tions was $1.035 billion. Of this amount:
$794 million was in cash, or 77 percent
of the total; $183 million was in securi-
ties, that is, appreciated property, or
18 percent; $26 million was in real estate,
and $2.5 million was in art objects.

Moreover, the gift of appreciated prop-
erty to charities is only a small propor-
tion of the total amount of all charitable
gifts. In the year 1966, the total amount
of deductions for charitable contribu-
tions listed on individual tax returns was
$9.1 billion, of which $8.3 billion was
in eash, Only $760 million—or less than
10 percent—was in the form of appreci-
ated property and gifts other than cash.
Clearly, the minimum tax will have a
minimum impact on charities.

Mr. President, amendment No. 368 still
retains a very large tax advantage for
gifts of appreciated property to charity.
The top tax rate on ordinary income in
present law is 70 percent, and will con-
tinue to be 70 percent if the Gore amend-
ment adopted last Wednesday is signed
into law. The top tax rate on capital gains
under the bill is 35 percent. By contrast,
the top rate for the minimum tax under
amendment No. 368 is only 15 percent.
Thus, a taxpayer will still be far better
off than he would be if he sold his appre-
ciated property, paid tax to the Govern-
ment on his capital gains, and gave the
remainder to charity. There is still a
strong incentive for the taxpayer to give
to charity. If he does not give, he gets
no deduction to offset his ordinary
income.

Fourth, the committee bill contains
two major new provisions that will un-
doubtedly stimulate a substantial in-
crease in charitable contributions.

First, private foundations must cur-
rently distribute either all of their in-
come, or 5 percent of their investment
assets, whichever is greater. Obviously, a
large portion of these distributions will
find their way to charities, and especially
to universities. Indeed, the primary
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thrust of this provision in the committee
bill will be to favor universities. More-
over, just now, the Senate has voted to
raise the percentage to 6 percent.

Second, the ceiling on the deduction
for charitable contributions is raised
from 30 percent—under present law—to
50 percent—under the committee bill—-
of a taxpayer's adjusted gross income.
This provision creates a strong addi.
tional incentive for charitable contribu-
tions. The provision creates a strong
additional incentive for charitable con-
tributions. The provision is primarily in-
tended to offset the bill's repeal of the
unlimited charitable deduction used by
wealthy taxpayers, but it will also serve
to offset any possible impact of the min-
imum tax.

Mr. President, in conclusion amend-
ment No. 368 is a major step forward to-
ward the cause of tax justice. It still
leaves a large incentive for contributions
of property to our universities, but at the
same time it is an important and pri-
mary addition to the fairness and equity
of our tax laws.

If we fail to adopt this provision, then
we will have failed to act on precisely the
sort of tax loophole that generated the
taxpayers’ revolt of last winter. We must
not forget that because of this revolt, we
are here today, voting on what is likely
to become the best tax reform bill in the
Nation’s history.

In closing, I compliment the distin-
guished chairman of the committee for
his positive leadership in the area of tax
reform—not only with respect to the
minimum tax, an idea that he had long
advocated, but also with respect to the
many other very desirable features of this
bill. Last winter, when the taxpayers’
revolt first began, few of us believed that
by December the Senate would be about
to pass the greatest tax reform bill in our
history. Today, our hopes are being real-
ized, and the fact that they are is a great
and lasting tribute to the leadership of
the Senator from Louisiana.

Mr. President, I ask unanimous con-
sent that the two tables to which I re-
ferred—showing the relation contribu-
tions in cash versus other property to
charities—be printed in the Rzecorp at
this point.

There being no objection, the tables
were ordered to be printed in the Recorp,
as follows:

TABLE I.—NATURE OF GIFTS TO HIGHER EDUCATION (UNDER §5,000 AND OVER $5,000 FOR THE 1962-63 YEAR)

Under 35,000

Over $5,000

Total

Donor
transactions

Average per Donor
tr. 1

Amount

Donor

Average per
transactions

Amount transaction

2, 366, 059
11, 180

62

2,226

114

Mineral rights_.__ — 10

Life insurnce 13?;
L tal.
Rights to ren 551

$238,288, 479
15,721, 263

$100 17, 241
1,406 3,476
1,817 280
1,342 72
92 135
838 21

1 9
460 13
P SIS

96

$556, 062, 359
167, 586, 834

2,383, 300
14, 656

$35,621

11,1
19,931, 434

Unelassified 1__________________ 3
T e A e R R A 2,431,433

259,954,795 107 21,753

774, 881, 482

2,453, 186 1,034, 836, 277

! Donor transactions not ideﬁliﬁad as to nature of gilt
Note: This table distingui donor

in the form of cash as compared

to securities and property. Of 31 034..835,211’ of all \nh:nlary support §794,350,838, or 76.7 percent,
E form of cash; $183,308,097, or 17.7 percent, was received in the form of securi-

was recejved in t

Source: Julian H. Levi and Fred S, Vorsanger, “‘Patterns of Giving to Higher Education : An Analyis

ties; and $57,177,342, or 5.6 pelcent was received in the form of property,

of Contributions and Their Relation to Tax Policy’’ (American Council of Education, 1968).
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TABLE 11,—INDIVIDUAL RETURNS, 1966—DEDUCTIONS AND EXEMPTIONS
CONTRIBUTION DEDUCTION: TOTAL CONTRIBUTIONS, CASH AND OTHER THAN CASH CONTRIBUTIONS, AND CONTRIBUTIONS CARRYOVER, BY ADJUSTED GROSS INCOME CLASSES

[Taxable and nontaxable returns—Dollar amounts in thousands]

Number of ]
returns  gross income

()

Adjusted gross income classes

Cash contributions

Contributions carryover
Tom

Other than cash
contributions

Number of
returns

o

Total con-
tributions

(&3]

Adjusted

@

Amount

Number of
returns

Number of
returns

(6)

Amount Amount

m

27,005,815 3281, 462, 354

$9, 122, 491 26, 724, 595

1,740, 347

21,684
60,013
589, 670
1,109, 649

e

= e G NI NN NI P e
——

grenpeenens;
o OO B

g

Returns under $5,000

Returns $5,000 under $10,000_ .
Returns $10,000 under $15,000_
Returns $150,000 or more

BRE%:

o8BS

953 16,863,816

. 21,483
50, 012 60, 013

, 898 582, 250
2,813, 202 4 , 100, 424
5,182, 036 254, 4 1, 455, 261
7,872,213 1,715,333
11, 658, 603 2,080, 955
15, 895, 523
19, 825, 242
21,971, 305
21,462,139
77, 184, 881
30,930, 441
41,508, 119
13, 756, 051
5, 229, 556

8, 456

2o
Bz3cE

Fr=npopalapar
g8

B 5B

| BEEZE

1,353, 534

16, 044

8TF82L8 <

00 B )
=
=pasl

REBEER

861,
2, 835, 668
2,097,925
3,327,401

90, 812, 813

=882

ERG | FEBSEEBBERESFean
Ngﬁ
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&
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Mr. DOMINICK. Mr. President, will
the Senator yield for a simple question?

Mr. EENNEDY. Mr, President, how
much time do I have remaining?

The PRESIDING OFFICER (Mr.
Bertmon in the chair). The Senator
from Massachusetts has 7 minutes
remaining.

Mr, DOMINICK. Mr. President, is the
Senator talking about the charitable
contributions section of his amendment?

Mr. KENNEDY. Mr, President, I have
tried in a very brief way to give a gen-
eral description of the complete
amendment.

The amendment that we will vote upon
first will deal only with the contributions
of appreciated property to colleges and
universities. That would be the first
amendment that we will vote on.

I think it is important to realize that
the complete amendment will provide
additional tax revenue of some $480 mil-
lion. That would be from both parts of
the amendment,

Mr. President, I ask unanimous con-
sent that a table giving tentative revenue
estimates for my amendment, as well as
for three other possible floors for the
amendment—$10,000, $15,000, and $20,-
000—be printed in the Recorp at this
point. The table also indicates the num-
ber of taxpayers who would be affected
by the various floors.

There being no objection, the table
was ordered to be printed in the REcorb,
as follows:

KENNEDY AMENDMENT NO. 368, MINIMUM INCOME TAX ON

INDIVIDUALS, PRELIMINARY REVENUE ESTIMATES
(TREASURY DEPARTMENT)

EMK gain
above com-
mittee bill

Number of
" returns
Revenue gain

CXV——2362—Part 28

REVENUE GAIN BY EXEMPTION LEVEL
[In millions of dollars]

EMK
5,000 10,000 15,000

Tax preference 20, 000

574 551

70 67
Depreciation (accelerated
over straight line)_______ 18 17 17
Intangible drilling and
ercent depletion 43 40
ga ahillit:e"tl?u de{rmylci:tbn. 13 13
ppreciated prop o
chari bl 21 21

no 630

533
65

Mr. JAVITS. Mr. President, what
would it add in part A and what would
it add in part B?

Mr. KENNEDY. Mr. President, section
B would involve $24 million, Section A
would involve $456 million.

Mr. MOSS. Mr. President, what is in-
cluded in each section?

Mr. KENNEDY. Section B includes
contributions of appreciated property as
a tax preference. Section A establishes
a progressive rate for the minimum tax
and lowers the floor on the minimum
tax from $30,000 down to $5,000.

Mr. MOSS. Mr. President, may I ask
a question on these figures. Is it not true
under the amendment that an individual
who donates property that originally
cost $1,000 and is now worth $101,000,
would pay a tax of $6,625, and at the
same time he would be able to deduct
the entire $101,000 from his taxable
income?

Mr. KENNEDY. That is correct.

Mr. MOSS. Mr. President, the way I
compute it then, if he is in the 65-percent
tax bracket, that would be a tax saving of
about $65,000. So, even with the mini-
mum income tax, this individual would
pay about $58,000 less in income taxes
that year.

Mr. EENNEDY. That would be correct.

Mr. MOSS. That would be $58,000 more
in consumable income, which is not such
a bad deal.

1\1’[r. KENNEDY. That is exactly cor-
rect.

Mr. PASTORE. Mr. President, will the
Senator yield for a question at that
point?

Mr. KENNEDY, Mr, President, how
much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 6 minutes
remaining.

Mr. PASTORE. Mr. President, is the
man not giving away $101,000 to edu-
cation?

Mr. MOSS. That is true.

Mr. KENNEDY. He is giving away
$101,000. However, in effect, it is really
the Federal Government that is making
most of that contribution. This is what
the tax subsidy does. Obviously, when
the Federal Government pays that kind
of tax subsidy, it will have to increase the
taxes on all our citizens, in order to
make up the deficiency in the budget.
And when the Government does so, it
will apply a progressive tax at ordinary
income rates on wage earners and all the
rest of our people.

Mr. PASTORE. Mr. President, what
will we do, end up with all State uni-
versities and put the private universi-
ties out of business?

Mr. KENNEDY. No. Quite clearly, the
colleges and universities get 77 percent
of their contributions today in the form
of cash. Only about 18 percent of their
funding comes from appreciated
securities.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. KENNEDY. I yield.

Mr. JAVITS. Mr. President, what is
the source for that statement?

Mr. KENNEDY., Mr. President, the
source is a study published by American
Council on Education in 1968. It is a
great myth that my amendment will seri-
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ously reduce the flow of gifts to uni-
versities. In the past few days, I have re-
ceived telegrams from a number of
college presidents who actually have no
understanding—and I say this with the
greatest respect—of what the amend-
ment will actually do.

The former Secretary of the Treasury,
Mr. Douglas Dillon, testified before the
Finance Committee on the allocation of
deductions and minimum tax provisions
in the House bill. His primary concern
was the allocation of deductions.

He said that for a hypothetical tax-
payer with large charitable contributions
to be in the same position as he now is
if the House bill is enacted, he would
have to reduce his contributions by over
93 percent. But—and this is the im-
portant point—the allocation of deduc-
tions provision by itself would require
an 87-percent reduction. Clearly, the
impact of the minimum tax in the House
bill on gifts to charities—as opposed to
the allocation of deductions—would be
very small indeed. And as the Senator is
aware, there is no allocation of deduc-
tions provision in the Finance Commit-
tee bill or in my amendment.

There are many who believe that the
allocation of deductions is a fair and
equitable way to get at the problem of tax
preferences. But I did not provide for
that in my amendment. All we have here
is the minimum tax.

Mr, President, the universities and col-
leges receive their funding mostly in
cash contributions. Yet for the special
few who give appreciated property, our
current tax laws provides an enormous
tax shelter, and the committee bill does
nothing about it.

I reserve the rest of my time.

Mr. LONG. Mr. President, some of us
on the Finance Committee have for years
been concerned about the fact that it
has been possible for someone to make
money by giving something away. We
have been very much concerned about
the point that it was possible in years
gone by for someone to give away some-
thing that is worth $1,000 and achieve
a tax savings of $1,200 or $1,400.

Generally speaking, of course, one is
talking about persons who are in a high-
income tax bracket and who are giving
away appreciated property. That is a
problem to which the Senator addresses
himself,

Under the bill reported by the Finance
Committee, I am happy to say that we
achieved everything I have been trying to
do along that line for years. Under the
committee bill it no longer would be
mathematically possible for anybody to
make anything by giving something
away. He is giving something of himself
when he gives something, under this bill.

Mr. PASTORE. Mr. President, will the
Senator yield?

Mr. LONG. I yield.

Mr. PASTORE. In other words, the
Senator from Louisiana says that no
matter what the tax break might be, the
fact remains that a sacrifice in money
is being made by the giver, and he is giv-
ing it to an educational institution.

Mr. LONG. The Senator is correct.

We have so carefully and completely
plugged that loophole that when we
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started considering our minimum tax, we
put it on depletion allowances and on
the half of capital gains that was not
taxed; we put it on all sorts of things,
everything that looked as though it
should bear some of this. But when we
looked at the matter of appreciation in
the value of an asset given to a charity
or given to a college, we concluded that
we had so completely plugged that loop-
hole that if the donor wanted to give
some, we should not remove whatever
incentive remained. Therefore, we felt
that we would not be justified in applying
the limited income tax to that.

The Senator's amendment, in two
parts, if it is all adopted, would, one, seek
to put the minimum tax on something
that we do not think ought to be taxed.
After we looked at everything we thought
this is one thing that should not be
taxed, and we closed that loophole as
completely as anyone could ask.

Mr. TALMADGE. Mr. President, will
the Senator yield?

Mr. LONG. I yield.

Mr. TALMADGE. Is it not true that it
would also deny this deduction for ap-
preciated property when it is contributed
to the private foundation?

Mr. LONG. That is correct.

Mr. TALMADGE. It must be given to a
true public charity—that is, a hospital, a
school, a church, or a museum.

Mr. LONG, Yes. The exception would
be that it could be given to a private
foundation for them to contribute within
1 year. Otherwise, one would not get this
allowance for the appreciation, the de-
duction for appreciation in the value of
charitable contributions.

Mr. CURTIS. Mr. President, will the
Senator yield for a question?

Mr. LONG. I will yield in a moment.

Mr. President, we have so ecarefully
closed that loophole and everything rele-
vant to it that this committee could not
find it in its conscience to vote even the
amount of 5 percent on this type of
situation.

Furthermore, the Senator’s amend-
ment would go on from there and levy a
graduated income tax, up to 15 percent,
on something that the committee, having
closed this loophole, felt should not be
taxed aft all.

I yield to the Senator from Nebraska.

Mr. CURTIS. Is it not true that if the
amendment of the distinguished Senator
from Massachusetts is adopted and
someone gave a gift, say, to Boys Town,
in Omaha, which represented apprecia-
tion of $200,000, in addition to parting
with his property, it would cost him
$21,625 in tax over existing law?

Mr. LONG. That sounds reasonable.

Mr. CURTIS. He would be taxed for
giving his own money away.

Mr. LONG. Mr. President, we have re-
moved the unlimited charitable contribu-
tion deduction. We have removed the
2-year charitable trust rule. We have
removed the present favorable treatment
for appreciated property in the case of
ordinary income assets. We have tight-
ened up on rules on charitable trusts,
and we have tightened up on rules on
deductions for use of property. So we
have undertaken to tighten up wherever
we thought we would be justified in
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tightening up on the rules regarding
charitable contributions.

But in this area we feel that this would
be discouraging people from giving money
to universities, to charity, to museums, to
institutions that tend to benefit the pub-
lic generally.

Even though the Senator may be right
when he says that only 18 percent of this
involves contributions to universities—
and I do not quarrel with him when he
says that—that is a very big, important
18 percent from the point of view of any-
body trying to run a private college or a
private university.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. LONG. I yield.

Mr., JAVITS. Mr. President. I have
looked at the study on which the Sen-
ator from Massachusetts relies. Let us re-
member that he is talking about $24 mil-
lion in income, so it is di minimis. So the
question is the essence of his proposition.

That study is for gifts in 1962 and
1963—not current— when, according to
my recollection, the market was very
poor. And it is a private study. It is not a
public document.

Second, we inserted in the REcorp, on
October T at page 28944, a much later
study, of 1968-69—generally speaking,
the years between 1965 and 1969—from a
list of colleges in the State of New York,
which showed that they got $94 million
in securities in those years, and that rep-
resented 46.5 percent of all gifts they
received.

Inasmuch as this is di minimis, I think
the Senate should lay that beside what
the Senator from Massachusetts (Mr.
KenNEDY) is arguing for, and I should
like to identify myself with the views ex-
pressed by the Senator from Louisiana
(Mr. LoNG).

We are making very deep social
changes here. Let us not go too fast and
too far. That is why I think the amend-
ment providing for a presidential com-
mission is so vital, because if we are wor-
ried about this, they will look at it. We
have been going on this way for 50 years.
With $24 million a year, we are not going
to die if it is 2 more years.

Mr. DOMINICEK. Mr. President, will
the Senator yield?

Mr. LONG. How much time does the
Senator desire?

Mr. DOMINICK. Two minutes.

Mr. LONG. I yield 2 minutes to the
Senator from Colorado.

Mr. DOMINICK. I wish to associate
myself with the Senator from Louisiana
and the Senator from New York. I do
not understand the rationale of the
amendment.

There is a theory that if someone has
acquired something for $100 and its value
then rises to $1,000 and he gives it away
for charitable purposes, he is making a
profit. He has not made a profit. He has
given away the very asset that he had.
If he had sold it, he would have made a
profit. But if he gives it away, he does
not.

So if he gives it away or if he holds
onto it, he has not made a profit.

The idea that one has an unrealized
profit when he gives something away
simply is not the fact, because he has
neither the money nor an asset. That is
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what I do not understand about the
theory of the amendment offered by the
Senator from Massachusetis.

Mr. LONG. We were concerned about
this problem until we did all the things
we have done in this area. But by the
time we were through, we had provided
under the committee bill that someone
could not make money by giving some-
thing away.

So I think there is no longer any justi-
fication for our saying that there should
be any tax on the appreciated part of
what someone gives to a university or a
charity. Please keep in mind, with re-
spect to the appreciated part, he cannot
give it to a foundation without tax con-
sequences unless the foundation is going
to pass it on to a charity or a public
charity within 1 year.

Mr. DOMINICK. I think the Commit-
tee on Finance has done a fine job of
tightening loopholes. More is involved
than merely the revenues the Govern-
ment would realize. The revenue that
would be gained for the Government
would be lost to charity, to universities,
and to social purposes, and with it would
be lost all that money that is donated
because of the tax incentive created for
donating it.

It is not a tax profit to a person. It is
a tax incentive, a tax saving, to encour-
age one to make a donation to a univer-
sity or to a charity. A person who makes
a donation in the nature of a gift is
donating a part of that which he would
have left after he had paid taxes on the
transaction.

Mr. BYRD of Virginia. Mr, President,
will the Senator yield?

Mr. LONG. I yield 2 minutes to the
Senator from Virginia.

Mr. BYRD of Virginia. I should like
to ask the Senator from Massachusetts
a question in connection with his state-
ment that is on the desk of each Sena-
tor. On page 2 is this statement:

The best available estimate for 1970 on the
major revenue-losing amendments adopted
this week s as follows:

The last item reads: “Education credit,
$2.3 billion.”

My understanding of the Ribicoff-
Dominick amendment, which was adopt-
ed last night, is that it does not apply
to 1970. It does not become effective
until 1972, and would have nothing
whatsoever to do with 1970.

Mr, KENNEDY. There were reports in
the press this morning which estimated
the loss at $2.3 billion, and I believe that
the reports referred to the calendar year
1970.

Mr. BYRD of Virginia. T am not get-
ting into the exact amount of dollars. I
think the amount cited by the Senator
from Massachusetts is wrong. I am not
arguing that point. But I think the Sen-
ate should understand that this does not
apply to 1970.

Mr. RIBICOFF. Mr. President, will
the Senator yield to me?

Mr. KENNEDY. I yield.

Mr. RIBICOFF. Mr. President, the
Senator from Virginia is absolutely cor-
rect. The Ribicoff-Dominick amendment
goes into effect for the year 1972. The
first time a revenue loss would show up
would be in the tax return filed in 1973.
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We were most careful because of the
shortfall in the Ribicoff-Dominick
amendment to make sure it would not
have an impact on revenue until 1973.

Mr. BYRD of Virginia. I thank the
Senator.

I would like to address one further
question to the Senator from Massachu-
setts.

The Senator spoke of 155 individuals
with incomes in excess of $200,000, who
paid no income tax.

The PRESIDING OFFICER (Mr.
STEVENS In the chair). The time of the
Senator has expired.

Mr. LONG. Mr. President, I yield 1
minute to the Senator from Virginia.

Mr. BYRD of Virginia. Mr. President,
I have only one more question I would
like to ask.

Mr. LONG. Mr. President, how much
time is remaining on both sides?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 3 minutes
remaining, and the Senator from Loui-
siana has 2 minutes remaining.

Mr. LONG. Mr. President, I yield 1
minute to the Senator from Virginia.

Mr. BYRD of Virginia. Mr. President,
in closing the loopholes, which the Sen-
ate has been trying to do, and the Sen-
ator from Massachusetts is trying to
close a further loophole, does the Sena-
tor from Massachusetts include the tax-
free interest on State and municipal
bonds?

Mr. KENNEDY. No, I do not.

Mr. BYRD of Virginia. If the Senator
does not, then is it not possible for in-
dividuals to continue to have huge in-
comes and pay no taxes, even under the
amendment of the Senator from Massa-
chusetts?

Mr. KENNEDY. I did give considera-
tion to the possibility of the inclusion
of tax-free interest in this amendment
as a tax preference.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. KENNEDY. Mr. President, I yleld
myself one-half minute on my time.

We now have in the House-passed bill
a Federal interest subsidy for municipal
bonds. Early next session, it is likely
that there will be hearings on Urbank.
It seems to me that we would recognize
the minimum of these hearings, which
will be of major importance to State and
local financing. However, if the Senator
wants to add tax-free interest to my
amendment, I would not object.

Mr. President, I understand I have 215
minutes remaining.

The PRESIDING OFFICER. The Sen-
ator has 25 minutes remaining.

Mr. KEENNEDY. Mr. President, the
gift of appreciated property is a tax shel-
ter for many of the 155 Americans who
paid no taxes but who had incomes of
over $200,000. Many of their tax shelters
came from donations of appreciated
property.

The Committee on Finance closed
some significant loopholes but there re-
mains another loophole. Enormous
amounts of income are involved. The
loophole is still there. Now, it may be
used more than ever before.

The working people of this country
give a large part of the 77 percent of the
cash contributions that go to colleges
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and universities. They, too, would like
to have great halls named after them
and they, too, would like to be mem-
bers of boards of trustees, but they will
not be able to do so. That course will be
available, however, to those who can af-
ford to take advantage of this tax shel-
ter. Whether the year is 1962 or 1968,
the fact remains that it is a tax shelter,
and it will continue to be a tax shelter
unless we adopt this amendment.

The people of this country who give
cash to colleges and universities in
America today are aware that there are
other people who are dodging the pay-
ment of their justified taxes because of
this huge tax shelter.

Mr. President, this is a very modest
proposition. The statistics indicate that
the overwhelming majority of our col-
leges and universities do not depend on
the appreciated value of these donations.
Their lifeblood comes in cash contribu-
tions. Although a few selected universi-
ties receive a more substantial portion of
their contributions—oceasionally even
more than 50 percent—in appreciated
property, the fact is that the vast ma-
Jjority of our universities and colleges de-
pend on cash gifts. These great centers
of learning talk about fairness, equity,
and liberalism, but not when their own
tax shelters are involved.

Mr. JAVITS. Would the Senator like to
have an authoritative fact on that?

Mr. EENNEDY. I do not have any
time remaining.

The PRESIDING OFFICER. The Sen-
ator from Louisiana has 1 minute re-
maining

Mr. LONG. Mr. President, if the Sena-
tor can convince me at some point in the
future a person can still make money by
giving money away I would be glad to
hear about it. I have been opposing gifts
to charity as a tax avoidance device for
many years and I am stlll opposing it.
But we closed that loophole. Under the
commitiee’s bill there is no way one can
make money by giving it to universities,
colleges, or anyone. If we follow the
course of this amendment we will dis-
courage people from giving to colleges
and universities. I do not think the Sen-
ate wants to do that.

Mr. DOMINICK. Mr. President, will
the Senator yield 30 seconds for a unani-
mous-consent request?

Mr. PASTORE. Mr. President, reserv-
ing the right to object, How much time
does the Senator request?

Mr. DOMINICK. Thirty seconds.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. DOMINICEK. Mr. President, I ask
unanimous eonsent to have printed in the
Recorp a table sent to me by the presi-
dent of Yale University which shows
seven colleges in Massachusetts received
from 24 to 92 percent of their total gifts
from individuals in 1968-69 in the form
of securities rather than cash.

Mr. KENNEDY. Mr. President, will the
Senator permit me to inftroduce that
table since it is for my State.

Mr. DOMINICEK. If covers other States
as well.

There being no objection, the table
was ordered to be printed in the Recorp,
as follows:
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LEVEL OF SECURITIES GIVING BY INDIVIDUALS TO
SELECTED COLLEGES

Ratio of
securities
to total
gifts from
individ-

Value of
securities
donated by uals

I (percent)

California:
o SR,
SantaClara__.._..._....

Ih il CF L
Connecticut:
Connecticut College__ ... 1966-69
Hartford College - 1966-69
New Haven College 1966-69
Trinity College_ ... __._ 1966-69
University of Hartford..__ 1966-69
Wesleyan University...... 1968-69
Yale University 1967-68
Massachusetts:
Boston College____...._. 1968-69
Brandeis University______
Harvard University.. ...
Holy Cross.
MY
Smith College_ _ "
Wentworth Inst tute
Pennsylvania:
Haverford. - T
Juniata. ..
Lehigh. __ N
Pennsylvania.._._._._.__ 1
Philadelphia College of
Pharmacy...___.___... 9
Swarthmore.......__.._. 1966-69

Mr. BROOKE. Mr. President, I am
disturbed by the inclusion of gifts of ap-
preciated property to charity under the
minimum income tax proposed by this
amendment. I believe that this addition
offers significant problems for our Na-
tion’s colleges and universities.

The Senate Finance Committee stated
in its report that it did not consider it
wise to include gifts of appreciated prop-
erty under the 5 percent minimum tax
provision, as the bill reported from the
committee contains a number of other
provisions directly aimed at curtailing
the tax advantages resulting from such
gifts. The principal effect of including
gifts of appreciated property in the
minimum tax is to reduce the benefit of
the contribution and thereby further and
unduly restrict the support of worth-
while public charitable institutions.

It has been suggested that this provi-
sion of amendment No. 368 still retains
a large incentive for gifts of appreciated
property to charity. A person would still
have a choice of either giving the prop-
erty to charity and being taxed on the
amount of the appreciated value at a
rate not to exceed 15 percent or selling
this property and pay the capital gain
tax, which could be as high as 45 per-
cent. In essence, the incentive would He
in the difference between the minimum
tax proposed in this amendment and the
new capital gain rate, It is assumed that
one would choose the option offering the
lower rate of taxation. However, many
donors may choose not to subject them-
selves to such taxation at either rate
and may simply pass the property to
their heirs. As a result, I believe much
property that might otherwise go to
charity would be withheld by a prospec-
tive donor.

To many charitable institutions, the
uncertainty already engendered by this
bill has been evident in a decline in do-
nations that they might otherwise re-
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ceive. As with the municipal bond
market, when taxation of municipal
bond interest had been considered,
charitable giving is now suffering from
damaging uncertainty. In effect, the in-
centive to give is already adversely af-
fected by its tax status. I would hope
that the Senate would do nothing to add
to this deleterious situation.

For many months now, I have been
working with academic institutions in
Massachusetts to identify problem areas
in this legislation. Our colleagues on
the Finance Committee have remedied
a number of serious defects in the House
version of this bill, which would surely
have reduced the access of these institu-
tions to important sources of private
contributions. It would be most adverse
to add this provision to the bill, for it
would undermine important incentives
for private support of our colleges and
universities.

The PRESIDING OFFICER. All time
has expired. The question is on agreeing
to section (b) of the amendment of the
Senator from Massachusetts.

Mr, JAVITS. Mr. President, a parlia-
mentary inguiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr, JAVITS. Mr. President, the vote
now occurs sotely on the part of the
amendment which relates to appreciated
property; is that correct?

The PRESIDING OFFICER. The vote
covers only lines 3 through 12 on page 3
of amendment 368; and covers only the
appreciation of value of contributions.

On this question the yeas and nays
have been ordered, and the clerk will
call the roll.

The assistant legislative clerk called
the roll.

Mr. KENNEDY. I announce that the
Senator from New Mexico (Mr. ANDER-
soN), the Senator from Louisiana (Mr.
ELLENDER), the Senator from Arkansas
(Mr. FuLBRIGHT) , the Senator from Ten-
nessee (Mr. Gore), the Senator from
Alaska (Mr. Graver), the Senator from
Minnesota (Mr. McCarTHY), the Sena-
tor from Arkansas (Mr. McCLELLAN) , the
Senator from Georgia (Mr. RUSSELL),
the Senator from Mississippi (Mr. STEN=-
N1s), the Senator from Missouri (Mr.
Symmeron), the Senator from Mary-
land (Mr. Typings), the Senator from
Texas (Mr. YarBorouGH), and the Sen-
ator from Ohio (Mr, YOoUNG) are neces-
sarily absent.

I further announce that the Senator
from Indiana (Mr. Bayx) and the Sena-
tor from Nevada (Mr. CanNON) are ab-
sent on official business.

I further announce that, if present and
voting, the Senator from Arkansas (Mr.
FuLericHT) and the Senator from Mis-
sissippi (Mr. Stennis) would each vote
“nay.”

On this vote, the Senator from Nevada
(Mr, CanNoN) is paired with the Senator
from Louisiana (Mr. ELLENDER),

If present and voting, the Senator
from Nevada would vote “yea” and the
Senator from Louisiana would vote
“na}'.”

Mr. GRIFFIN, I announce that the
Senator from Kentucky (Mr, Cook), the
Senator from California (Mr. MURPHY),
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the Senator from Ohio (Mr. Saxse), and
the Senator from Illinols (Mr. Smite)
are necessarily absent.

The Senator from Arizona (Mr. GoLp-
WATER) is absent on official business.

The Senator from South Dakota (Mr.
MunbpT) is absent because of illness.

If present and voting, the Senator
from Arizona (Mr. GOLDWATER) and the
Senator from California (Mr. MurpHY)
would each vote “nay.”

The result was announced—yeas 16,
nays 63, as follows:

[No. 185 Leg.]
YEAS—18

Inouye
Kennedy
Dodd Magnuson
Eagleton Mansfield
Hart McGovern
Hughes Metcalf

NAYS—63

Fong
Goodell
Griffin
Gurney
Hansen
Harris
Hartke
Hatfleld
Holland
Hollings
Hruska
Jackson Schweiker
Javits Scott

Jordan, N.C. Smith, Maine
Jordan, Idaho Sparkman
Long Spong
Mathias Talmadge
MeGee Thurmond
McIntyre Tower

Miller Williams, N.J.
Mondale Young, N. Dak.

NOT VOTING—21

Gore
Gravel
MecCarthy
McClellan
Mundt

Alken
Burdick

Moss
Proxmire
Stevens
Williams, Del,

Allen
Allott
Baker
Bellmon
Bennett
Bible
Boggs
Brooke
Byrd, Va.
Byrd, W. Va.
Case
Church
Coaoper
Cotton
Cranston
Curtis
Dole
Dominick
Eastland
Ervin
Fannin

Montoya
Muskie
Nelson
Packwood
Pastore
Pearson
Pell

Percy
Prouty
Randolph
Ribicoff

Anderson
Bayh
Cannon
Cook
Ellender
Fulbright Murphy Yarborough
Goldwater Russell Young, Ohio

So section B of Mr. KENNEDY'S amend-
ment was rejected.

Saxbe
Bmith, Tl

Stennis
Symington
Tydings

LEAVE OF ABSENCE

Mr. MANSFIELD. Mr, President, I ask
unanimous consent that I may be ex-
cused from attendance on the Senate, for
personal reasons, for the rest of the day.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TAX REFORM ACT OF 1969

The Senate continued with the con-
sideration of the bill (H.R. 13270), the
Tax Reform Act of 1969.

Mr. EENNEDY. Mr, President, if Sen-
ators will remain, I think we will take
only a few minutes to discuss the other
provision.

The PRESIDING OFFICER, Under the
previous agreement, time is divided.

Mr. KENNEDY. Mr. President, in the
committee bill some nine different areas
of tax preference are defined. Three of
the most significant are the excluded half
of capital gains, excessive depreciation
on real estate, appreciated property
given to charity, and percentage deple-
tion.

We have just voted not to include ap-
preciated property given to charity as a
tax preference; but as to the others, the
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Finance Committee adopted a minimum
tax of 5 percent.

The thrust of the part of amendment
No. 368 which remains is that we should
have a progressive minimum tax on all
income from tax shelters. These shelters
have been recognized and identified by
the Senate Finance Committee. A 5-per-
cent minimum income tax on individuals
has been provided. A 5-percent tax has
been applied on corporations.

The thrust of this part of my amend-
ment is to provide that the tax which is
applied to individuals will be progressive
in nature. It also provides that there
will be a lowering of the floor to $5,000,
rather than the $30,000 floor that the
committee bill established.

Mr. JAVITS. Mr. President, will the
Senator yield for a factual question?

Mr. KENNEDY. I yield.

Mr. JAVITS. Would this amendment
not raise the capital gains tax?

Mr. KEENNEDY. It would, in effect,
raise the capital gains tax. The commit-
tee bill does that also. This amendment,
in effect, recognizes capital gains as an
area of tax preference, and subjects it
to the minimum tax along with all the
other tax loophole income.

Mr. WILLIAMS of Delaware. Mr. Pres-
ident, will the Senator yield for a mo-
ment?

Mr. KENNEDY. I yield.

Mr. WILLIAMS of Delaware. As I un-
derstand the amendment it would raise
the top capital gains rate to 4215 per-
cent. Is that correct?

Mr. KENNEDY. Yes.

Mr. WILLIAMS of Delaware. The
committee proposed to raise if to 35 per-
cent, the Gore amendment raised it to
371 percent, and the amendment of the
Senator raises it to 425 percent.

Mr., KENNEDY, That is correct. The
top rate for capital gains would be 42%
percent for the highest bracket taxpay-
ers. Their ordinary income tax rate is 70
percent. My amendment still keeps a
major tax preference for capital gains.

Mr. President, adoption of this pro-
vision would add $456 million in new
revenues to the Treasury, above the rev-
enue gained by the committee bill. It
provides a tax that is progressive in
nature for these major tax preferences.
It also lowers the floor for the minimum
tax to $5,000. I think it is an important
and useful amendment.

Mr. PASTORE. Mr. President, will the
Senator yield for a question?

Mr. KENNEDY. I yield.

Mr. PASTORE. I merely want to ap-
plaud this phase of the amendment,
While I opposed the other part of the
amendment, I will support this one.

Mr. PELL. Mr. President, will the Sen-
ator yield?

Mr. KENNEDY, I yield.

Mr. PELL. I am confused about one
thing. I intend to support the amend-
ment, but I do not think the capital
gains tax should be increased further.
I am all for increasing income taxes, but
capital, to my mind, should have
mobility.

How does this amendment increase
the capital gains tax? Will the Senator
explain that?

Mr. EENNEDY, Yes. Under present
law, the maximum rate of tax for capi-
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tal gains tax is 25 percent. Under the
present bill, the rate is increased, so that
the highest income taxpayers would pay
a 35-percent rate. If the Senator is talk-
ing about someone at the highest level
of income who has had a capital gain,
he would be paying a 35-percent tax on
his gain, and my amendment would add
7'% percent additional minimum tax.
We must remember, though, that if he
had ordinary income, he would pay tax
at a T0-percent rate.

If what the Senator is talking about
is the lowest income factory worker or
wage earner who has a small capital
gain, he probably would not be affected
by the minimum tax at all. It affects
only the capital gains of taxpayers with
large amounts of tax preferences—with
capital gains of hundreds of thousands
or even millions of dollars.

The capital gain of a person who sold
his house in shifting jobs probably would
not even be included in the minimum
tax, because the minimum tax does not
start until the tax preference is $5,000,
and then it is only 21 percent in the
first step. Thus, it would ke a true pro-
gressive tax.

The essence and thrust of this amend-
ment is not to extend the minimum tax
to the lower-, or even the middle-income
family or wage earner that has realized
a small capital gain, but to provide a
progressive tax for those having huge
tax shelters.

Mr. PELL. What portion of the revenue
received from capital gains taxes will be
increased by this measure?

Mr. KENNEDY. I will have to answer
that in a moment.

Mr. PELL. Perhaps the chairman of
the committee can answer that.

Mr. EENNEDY. Would the Senator
restate his question?

Mr. PELL. What is the percentage?

Mr. KENNEDY. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER (Mr, Jor-
paN of Idaho in the chair). The Senator
has only used 5 minutes.

Mr. KENNEDY. What is the Senator's
question?

Mr. PELL. The question is, Of the reve-
nue received as a result of the capital
gains tax, what percentage of it would
be affected by the Senator’s amendment?

Mr. KENNEDY. Under our amend-
ment, $800 million would be gained from
the minimum tax.

Mr. PELL. And how much of that
comes in from the capital gains tax?

Mr. KENNEDY. It is $621 million.

Mr. PELL. Could I ask the Senator
from Louisiana that question?

Mr. LONG. I do not have it.

Mr. PELL. I think we have to have that
information to judge this amendment
intelligently.

Mr. KENNEDY. I do not know the total
amount of the capital gains tax the
Treasury receives.

Mr. PELL. If it is significant, then the
principle of the Senator’'s amendment is
excellent. If it is not, the amendment
would do more harm than good.

Mr, LONG. On the individual level, the
biggest item in capital gains, but there
are others. I cannot tell the Senator the
exact amount. That is the largest item
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in individual taxes to which the amend-
ment would apply. The Senator’s 5-per-
cent tax on corporations would be the
same as that in the committee bhill, so
there would be no difference there, as I
see it.

Mr. PELL. But would the capital gains
increase to 42 percent affect a major por-
tion of the capital gains taxes that are
paid, or a minor portion? That is my
question.

Mr. LONG. In terms of dollars, it
would be an important part of the
total, but not in terms of the number
of taxpayers who would be paying it.

Mr. PELL. More than half, or less than
half?

Mr. LONG. In terms of dollars, more
than half.

Mr. PELL. More than half the capital
gains tax returns, then, would go up?

Mr. LONG. No, in terms of people, the
higher tax rates on capital gains would
apply to a small fraction of people with
capital gains. In terms of dollars, more
than half of the capital gains would be
subject to the higher rates.

So it depends on whether the Senator
is talking about numbers of people or
numbers of dollars affected by the higher
rates.

Mr. KENNEDY. On the question of
capital gains which is affected by this
amendment, I think it is important to
realize that by providing the progressive
feature of this amendment, the first
$5,000 would be excluded, and it would
provide a tax of only 2.5 percent for
amounts from $5,000 to $30,000.

Then, from $30,000 to $50,000, it goes
up to 5 percent. From $50,000 to $100,000,
the tax is 10 percent. Only for amounts
over $100,000, do we get to the figure
the junior Senator from Rhode Island
has described as being 4214 percent.

So what we are trying to build into
the bill with that amendment is that
the capital gains realized by the lower
middle-income or even the upper mid-
dle-income taxpayers will not be greatly
affected. This amendment is designed
to reach the highest bracket taxpayers
with huge tax preferences.

Mr. PASTORE. Mr. President, will the
Senator yield to the senior Senator from
Rhode Island?

Mr. KENNEDY. I yield.

Mr. PASTORE, Insofar as the 6-month
period is concerned, as reported out by
the Committee on Finance, we are not
disturbing that at all?

Mr. EENNEDY. We are not.

Mr. PASTORE. I thank the Senator.

Mr. LONG. Mr. President, the Senate
Finance Committee arrived at a 5-per-
cent figure for the so-called supertax
because it was felt that at this rate,
which is a reasonable rate, taxpayers
should not be too greatly concerned
about the additional tax burden.

I must say that since we did that, I
have discovered there is a lot of concern
about it among those who would be pay-
ing the tax. But the Senator has done a
number of additional things with his
amendment that would make this a
much less palatable proposal than that
of the Finance Committee.

In the first instance, the proposal of
Committee on Finance would not affect
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the average citizen, in that we would al-
low him of up to $30,000 tax privileges
on such things as capital gains, excess
investment interest deductions, acceler-
ated depreciation on real property, and
tax benefits on stock options.

The Senator would drop that $30,000
level down, however, and make the fax
applicable to any person who had a
capital gain or some other tax preference
of $5,000 or more,

Now, when we talk about a $5,000 level,
we are talking about a great number of
little people who have sold a piece of real
estate, or sold some stock, or sold some-
thing that has been in the family a num-
ber of years. Even though the Senator
would only tax these little people at a
2.5-percent rate, I have discovered that
there is no tax that is really popular, and
any time you start taxing those people,
even at 2.5 percent, they are not going
to like if.

Then, under the Senator’s proposal at
the $30,000 level, the tax rate would go
up to 5 percent; at the $50,000 level,
to a 10-percent rate; and at the $100,000,
to a 15-percent rate. That would mean
that a person in the highest tax bracket
who along with significant other prefer-
ences had a capital gain of $100,000,
would pay tax at a 42.5-percent rate on
the untaxed part of his capital gain: he
would be paying a 70-percent regular tax
on half of it, and a 15-percent tax on
the other half, and that works out to a
42 5-percent tax on capital gains.

Mr. President, a lot of these capital
gains are really not a profit at all. The
regular taxes on these capital gains, the
graduated tax on them and which the
Senator would add are really a penalty
the Government levies on the citizens for
the failure of the Government to main-
tain the purchasing power of its money.

Let me illustrate the point. Many
people have assets that have been in
the family for at least 30 years, where
the purchasing power of the dollar
at the time the asset was acquired was
twice what it is today. So, today, one
might sell something for $200,000 for
which he paid, at the time it was ac-
quired 30 years ago, perhaps $100,000.
Thus, it really is worth no more today,
in terms of constant dollars, than it was
30 years ago. The only reason a profit re-
sults is because the dollar will not buy
what it would buy 30 years before. So
in many cases, there has been no real
gain.

In other words, in many instances a
capital gains tax is a tax on a gain that in
real terms does not exist at all. In many
instances, it is really only a penalty on
the citizen for failure of the Government
to have maintained a level purchasing
power, and to have maintained the value
of its currency.

Now the Senator wants, in addition
to all the additional taxes we have put
on, in addition to raising the rates on
capital gains, in addition to putting a
minimum tax on the portion of gains
that was previously untaxed, to come
along and put a graduated income tax on
this and all the other preference items.

I say, Mr. President, that this type of
graduated income tax on top of a grad-
uated income tax will be a very unpopu-
lar and, I believe, a very unfair thing.
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If the idea catches on, as well it might,
I assume it will not stop there; I assume
eventually we would have a graduated
income tax up to 70 percent on capital
gains as well as on various and sundry
other items. Why not go all the way with
it?

Mr. RIBICOFF, Mr. President, will the
Senator yield?

Mr. LONG, I yield.

Mr. RIBICOFF. Mr. President, is it not
a fact that when we agreed to the Gore
amendment we provided for about $100
million more in the amount received
from capital gains than we would have
received if the committee position had
prevailed?

Mr. KENNEDY, It could be that much.
I do not know how much it is. But, the
rates under the Gore amendment are
the same as the rates under existing law.

Mr. RIBICOFF, Mr. President, I was
talking to the distinguished Senator
from Delaware (Mr. WiLriams), and he
said it was about $100 million.

Mr. LONG. That sounds correct.

Mr, RIBICOFF. In other words, the
Gore amendment charges those who
have capital gains an additional $100
million, approximately.

Mr. LONG. The Senator is correct.

Mr. President, I only have about 5
minutes remaining.

Mr. RIBICOFF. Mr. President, I think
this point will clarify the position of the
Senator.

The Kennedy amendment applies to
the capital gains of individuals. But the
committee amendment applies to the
capital gains of corporations. There is a
disproportionate amount that an indi-
vidual would have to pay. Under the
Eennedy amendment, he would have to
pay a higher capital gain tax than a cor-
poration.

Mr, LONG. The Senator is correct. The
individual would pay under the Eennedy
proposal about three times as much as
a corporation. I find that very difficult to
Justify.

Mr. President, I reserve the remainder
of my time.

Mr. KENNEDY. Mr, President, either
we are serious in the Senate about trying
to make the tax laws apply fairly to all
the taxpayers of the country and have it
function equitably, or we are not.

We in Congress can establish progres-
sive tax rates, and we should do so for
the minimum tax. The person who re-
ceives a salary every week and has a part
of it withheld knows how heavily he is
taxed, and he wants tax justice,

When tax time comes around, he can
look at the figures and see what his rate
is. Those in the middle-income bracksts
know what they will be charged. They
know the tax rate they will pay.

Everyone knows the rates and expects
that everyone else will have to abide by
them. When a person sees that an execu-
tive makes $100,000, he supposes that
man will have to pay the rate established
by Congress of 70 percent. But no; we
have written into the laws a variety of
tax shelters. A person who realizes a cap-
ital gain of $100,000 is taxed at a 35-
percent rate and not a 70-percent rate.

So what we are trying to do here is to
say that we know there is a tax shelter.
If it is a large gain, the wealthy taxpayer
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will realize hundreds of thousands of dol-
lars and he ought to be willing to pay a
modest and progressive tax.

The 5-percent committee tax is only a
slap on the wrist for people who have
huge tax shelters. We are asking the
American people to pay a fair tax. What
we are trying to do in the Congress is
to have a tax system which is progressive.

We all realize that there are tax shel-
ters. And we fail to meet our obligations
if we do not try to enact a progressive tax
measure. If we fail, we will be doing the
country a disservice.

All over this country, American tax-
payers are becoming wiser, They see indi-
vidual after individual taking advantage
of tax loopholes. Can we tell them that
we have raised the tax by only 5 percent
on those individuals?

Why do we not try to provide some tax
advantages for those who are on fixed
salaries, and for the working people of
the country? Why do we not start to give
them some fax advantages?

My amendment establishes a simple
progressive minimum tax. Those who
realize only a small advantage from the
various tax shelters which already
exist—up to $5,000—will not be taxed
at all. If their tax shelters are worth
from $5,000 to $30,000, we add only a 2.5-
percent tax. However, we add 15 percent
for those who have more than $100,000 in
tax shelters.

I think that a progressive tax is vital
to the minimum tax, and is entirely con-
sistent with the philosophy of our reve-
nue laws.

Mr. President, I hope that the amend-
ment will be agreed to.

Mr, LONG. Mr. President, in the com-
mittee bill we have raised taxes by $6
billion on individuals and corporations
who were regarded as being favored in
one respect or another.

The Senate has seen fit to trim that
figure down for us by several hundreds
of millions of dollars. But even so, there
is still about $5,300,000,000 that we have
raised.

I voted not to trim it down, but to gain
even more revenue. I voted for the
Tydings amendment that would have
raised it another $2.2 billion by provid-
ing a carryover basis for a decedent’s
assets,

I wanted to vote to tax foundations not
just on one-fifth of 1 percent of invest-
ment assets but on 7% percent of invest-
ment income after they were in existence
for 40 years. We would have achieved $3
billion of additional tax increases be-
yond the $6 billion reported by the
committee.

However, this amendment involves a
tax of $480 million on top of other taxes
involved here which cannot be justified
because in a great many cases this in-
volves a graduated income tax on profits
that do not exist at all except in a book-
keeping sense.

I do not think it can be justified, Mr,
President, and I predict that if Congress
wants to go down this road we will be
killing incentives by imposing a gradu-
ated income fax on transactions which in
real terms produce no profit at all. The
item sold is no more valuable in terms of
purchasing power than it was when ac-
guired. But because the person had it a
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long time, it is more valuable in terms
of inflated dollars and the amendment
levies a 42.5-percent tax on these capital
gains, while a country such as Canada
has no capital gains tax. This tax would
tend to chase money from this country
and would penalize people unfairly when
they had made no gain at all. This tax
would merely increase a penalty on citi-
zens because of the Government’s inabil-
ity to maintain a stable value for its
currency.

Mr. PELL. Mr. President, a parlia-
mentary inquiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr. PELL. Could this amendment be
divided to take out, separately, the capi-
tal gains portion of it? If so, I would de-
mand such a provision.

The PRESIDING OFFICER (Mr. Jor-
paN of Idaho in the chair). The Senator
could move, when all time had expired,
to strike it out; but under the circum-
stances, this agreement was entered into
by unanimous consent.

Mr. KENNEDY. Mr. President, I will
object, if that is within my rights.

Mr. President, how much time have I
remaining?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 2 minutes
remaining.

Mr. KENNEDY. I would merely say,
in closing, that a little more than a year
ago a taxpayers’' revolt began in this
country because the taxpayers did not
believe that the system we have was
really fair, equitable, and progressive.

The purpose of my amendment is to
provide what I consider to be a reason-
able, modest, and progressive feature to
fill in the various tax shelters, some of
which have been filled by the Committee
on Finance, and others of which have
not.

Are we really serious about providing
our tax system with a progressive na-
ture? Are we really interested in a reve-
nue gain of $456 million. Are we really
serious about the minimum tax?

I hope the Senate will agree to the
amendment.

Mr. JAVITS. Mr. President, will the
Senator from Louisiana yield?

Mr. LONG. Mr. President, how much
time have I remaining?

The PRESIDING OFFICER. The Sen-
ator from Louisiana has 4 minutes re-
maining.

Mr. LONG. I had agreed to yield 2
minutes to the Senator from Florida.

Mr. JAVITS. I should like 1 minute.

Mr. HOLLAND. Mr. President, one
feature which I fail to understand is the
disparity between the extra tax levied
on tax preference income of individuals
and that levied on corporations; under
the pending amendment. This tax on in-
dividuals, after $50,000, is 10 percent, and
after $100,000 is 15 percent, and this ap-
plies either to single persons or to the
married persons filing separate returns.
I note, however, that as to corporations,
the extra tax levied on preference income
is only 5 percent and it does not exceed
that amount. Corporations, of course, can
make capital gains and other preference
items amounting to very large gains, up
in the millions.
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How does the distinguished Senator
from Massachusetts justify levying only
5 percent of these preference taxes on
corporations and at the same time levy-
ing 15 percent on individuals? I do not see
the justification, and if there is a justifi-
cation, I ask the Senator from Massa-
chusetts to state it for the REcorp.

Mr. KENNEDY. I thought the Senator
from Louisiana had yielded time. I was
checking on the parliamentary situation.
I did not hear the question.

Mr. LONG. The Senator from Florida
wants to know how the Senator from
Massachusetts justifies a 5-percent rate
for corporations and a 15-percent rate
for individuals.

Mr. KENNEDY. There is a distine-
tion. We are already taxing the corpora-
tions at a flat rate, and the flat 5-per-
cent committee rate is appropriate in
corporations. More important, the mini-
mum tax is really a tax that is most ap-
propriate for individuals. It is individu-
als who actually enjoy the use of tax
shelters. Corporations must distribute
their income from tax preferences to
their stockholders before the income can
really be enjoyed. And when the income
is distributed by the corporation, it is
usually taxed to the stockholder at ordi-
nary income rates.

Mr. HOLLAND. Mr. President, having
in mind the very high level of ecapital
gains which can be had by corporations
and the very high level of other prefer-
ence taxes, I see no justice at all in put-
ting the level of extra taxes at 15 percent
on individuals and at 5 percent only on
corporations.

Mr. JAVITS. Mr. President, will the
Senator yield me 1 minute?

Mr. LONG. Mr. President, how muech
time remains?

The PRESIDING OFFICER. The Sen-
ator from Louisiana has 3 minutes re-
maining.

Mr. LONG. I yield 2 minutes to the
Senator from New York.

Mr. JAVITS. Mr. President, I should
like the attention of the Senate, briefly.

There is a case—I would like to agree
with the Senator from Massachusetts
(Mr. KeNNEDpY)—for some kind of pro-
gressive tax for those items which really
represent special exemptions under the
law. If his amendment is adopted, that
is it. But if the amendment is rejected,
I hope he will devote himself to that
point, because I cannot agree, and I think
many other Members of the Senate can-
not agree, with the way he handles
capital gains.

First, there is no progressive tax on
capital gains. It is a flat tax.

Second, many countries do not have a
capital gains tax, precisely to encourage
capital venture.

Third, the Gore amendment already
has put the tax up very materially.

I wanted to vote for this amendment.
I would like to vote for some amend-
ment like it, but I do not feel I can
unless we can articulate the problem of
capital gains, somehow exclude it, and
also find out what it does financially, and
what are the balances in the proposi-
tion which the Senator from Massachu-
setts is making.

I make the basic point that capital
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gains are not basically a tax loophole. We
do it because we want to encourage a
certain kind of risk taking. Second, it
never has been a graduated tax. It al-
ways has been a flat tax, and I do not
think it belongs in this particular ap-
proach.

Mr., LONG. Mr. President, under the
proposal of the Senator from Massach-
setts, he would tax interest expense. That
is not interest income. This minimum
tax applies to an interest expense inso-
far as it exceeds investment income.
In voting so, we thought that at a 5-per-
cent rate we could justify taxing an in-
terest expense. In his amendment, the
Senator is proposing putting a 15-per-
cent tax on an interest expense. I find
this difficult to justify.

SEVERAL SENATORS. Vote! Vote!

Mr. KEENNEDY. Mr. President, how
much time remains?

The PRESIDING OFFICER. The Sen-
ator _irom Massachusetts has 1 minute
remaining.

Mr. KENNEDY. I yield myself 1 min-
ute.

Mr. President, the Finance Committee
bill provides a tax on the interest for in-
vestment income. The revenue gain from
this provision is very small—$75 mil-
lion—it is incidental.

Either we believe in a progressive in-
come tax, or we do not. As I said earlier,
the pecople of this country expect that
we do. This amendment incorporates a
progressive feature in an important new
concept in our tax laws—the minimum
tax. My amendment affects many aspects
of our tax system that today are con-
sidered unfair tax shelters. It will not
affect the middle- or low-income person
who is going to realize gains under even
a minimum tax amendment.

The PRESIDING OFFICER. All time
on the amendment has expired.

The question is on agreeing to the sec-
ond section of the amendment of the
Senator from Massachusetts. On this
question the yeas and nays have been
ordered, and the clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. HUGHES (when his name was
called). Mr. President, on this vote I
have a pair with the Senator from Louis-
fana (Mr. ELLENDER). If he were present
he would vote “nay.” If I were permitted
to vote I would vote “yea.” I withhold my
vote.

The rollcall was concluded.

Mr. BYRD of West Virginia (after hav-
ing voted in the negative) . Mr. President,
I have a pair with the distinguished
majority leader, the Senator from Mon-
tana (Mr. MANSFIELD) . If he were present
and voting he would vote “yea.” I have
already voted in the negative. If I were
permitted to vote I would vote “nay.”
Therefore, I withdraw my vote.

Mr. KENNEDY. I announce that the
Senator from New Mexico (Mr. ANDER-
sonN), the Senator from Louisiana (Mr.
ELLENDER), the Senator from Arkansas
(Mr. FuLBrIGHT) , the Senator from Ten-
nessee (Mr. Gore), the Senator from
Alaska (Mr. GraveL), the Senator from
Montana (Mr. MawnsrFIeLp), the Senator
from Minnesota (Mr. McCarTHY), the
Senator from Arkansas (Mr. Mc-
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CLELLAN), the Senator from Georgia (Mr.
Russert), the Senator from Mississippi
(Mr. Stennis), the Senator from Mis-
souri (Mr. Symincron) , the Senator from
Texas (Mr. YareoroucH), and the Ben-
ator from Ohio (Mr. YounGg) are neces-
sarily absent.

1 further announce that the Senator
from Indiana (Mr. Bayn) and the Sena-
tor from Nevada (Mr. CANNON) are ab-
sent on official business.

On this vote, the Senator from Nevada
(Mr. CannoN) is paired with the Senator
from Mississippl (Mr. STtenni1s) . If pres-
sent and voting, the Senator from Nevada
would vote “yea” and the Senator from
Mississippi would vote “nay.”

I further announce that, if present and
voting, the Senator from Arkansas (Mr.
FuLBrIGHT) would vote “nay.”

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER),
the Senator from Kentucky (Mr. Coox),
the Senator from California (Mr. MUR-
pHY), the Senator from Ohio (Mr.
Saxee), and the Senator from Illinois
(Mr. SmITH) are necessarily absent.

The Senator from Arizona (Mr. GoLp-
WATER) is absent on official business.

The Senator from South Dakota (Mr.
MunpT) is absent because of illness.

If present and voting, the Senator
from Arizona (Mr. GorLowaTer) and the
Senator from California (Mr. MURPHY)
would each vote “nay.”

The result was announced—yeas 24,
nays 52, as follows:

[No. 186 Leg.]
YEAS—24
Jackson
Eennedy
Magnuson
McGovern
Melntyre
Metcalf
Mondale
Moss
NAYS—52
Fannin
Fong
Goodell
Grifin
Gumrmey
Hansen
Hatfleld

Holland
Hollings
Hruska

Muskie
Nelson
Pastore
Proxmire
Ribicofl
Spong
Tydings
Williams, N.J.

Packwood
Pearson

Pell

Percy

Prouty
Randolph
Schweiker
Scott

Bmith, Maine
Sparkman
Stevens
Talmadge
Thurmond
Tower
Williams, Del.
Young, N. Dak.

Javits

Jordan, N.C.

Jordan, Idaho

Long

Mathins
Dominick McGee
Eastland Miller
Ervin Montoya

PRESENT AND GIVING LIVE PAIRS,
AS PREVIOUSLY RECORDED—2

Hughes, for.
Byrd of West Virginia, against,

NOT VOTING—22

Gore
Gravel
Mansfield
McCarthy
McClellan
Mundt

Anderson
Baker
Bayh
Cannon
Cook
Ellender
Fulbright Murphy
Goldwater Russell

So section A of Mr, KENNENMY "5 amend-
ment (No. 368) was rejected.

The PRESIDING OFFICER. The bill
is open to further amendment.

Mr. KENNEDY. Mr. President, may
we have order?

The PRESIDING OFFICER. The Sen-
ate will be in order.

Saxbe
Bmith, IIl.
Stennis
Symington
Yarborough
Young, Ohio
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Mr. LONG. Mr, President, I am seek-
ing to locate the majority leader. It was
my understanding earlier in the day that
at the coneclusion of this vote the Senate
would turn to the consideration of cer-
tain appropriation measures and that we
would then resume the consideration of
the tax bill when the Senate convenes
on Monday.

I would like to ask the acting majority
leader if this is his understanding.

Mr. KENNEDY. Mr. President, the
majority leader had business out of the
city and has been officially excused. He
was hopeful we would continue and
act on additional amendments as long
as any were offered. He also indicated
he was hopeful we could take up the
military construction bill when there
were no further amendments to the tax
reform bill.

It would be my hope that, consistent
with the majority leader's intention, we
try to dispose of some additional amend-
ments to the tax bill this afternoon.

Mr. BIBLE. Mr. President, will the
Senator yield?

Mr, EENNEDY. I yield.

Mr. BIBLE, Mr. President, it is my
understanding that the majority leader
desired to move forward on as many
amendments to the tax bill as we could,
and then, at the end of that deliberation
to lay down the military construction bill
with the understanding that we would,
if possible, get to third reading. If there
were amendments, obviously they would
go over until Monday for rollecall votes.
In addition, there would be a rollcall vote
on final passage. If we get to third read-
ing, we would go over to Monday and
have the military construction bill, in
the hope that we could get third reading
on that today.

Mr, LONG. Mr. President, as far as
this Senator is concerned, we might as
well proceed as long as Senators want
to, but I doubt very much that we will
reach the third reading of the bill today.

That being the case, I think we might
just as well proceed to the consideration
of the appropriation measure.

Mr. SCOTT. Mr. President, it would be
my hope, also, after some discussion with
the majority leader and with the acting
majority leader, that we could go over
now, temporarily, to the military con-
struction bill, with the hope of reaching
at least the third reading tonight on that
bill.

Mr. KENNEDY. I wonder whether it
would be possible now, to try to get a
unanimous-consent agreement to a 1-
hour limitation on any additional
amendments to the tax bill. I have men-
tioned this to the minority leader just
now, and also to the chairman of the Fi-
nance Committee. If we could make that
decision, we could move forthwith to the
military construction appropriation bill
and, it is hoped, finish the tax bill in
the early part of next week.

Mr. HRUSKA. Does the Senator mean
a blanket agreement to limit debate on
all amendments?

Mr. KEENNEDY., On all amendments.

Mr, HRUSKA. Mr, President, reserv-
ing the right to object—and I think I
shall—just because this will be the 14th
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day of debate instead of the first day of
debate, that does not mean that the
gravity, seriousness, and scope of the tax
bill should not continue to have full and
complete debate. Many amendments are
pending, and if some of them are called
up, I believe they will be found to be in
the same category as amendments that
have been considered heretofore and on
which it was not considered desirable to
have a limitation of debate.

Mr. KENNEDY. We have had many
limitations on debate on other amend-
ments. The suggestion of the leadership
has been that if there were additional
amendments, which Senators desired to
offer today we would proceed with them
this afternoon. We were trying to reach
some degree of comity and understand-
ing, Especially we might remember the
urging of the President, who has talked
about this measure and has suggested
the possibility of our ecoming back dur-
ing the Christmas holidays at his request.
Certainly we would like to continue with
this measure today.

Mr. HRUSKA. May I suggest that the
President also, in that same message,
called for fiscally responsible tax legis-
lation. If we are going to accord 1 hour’s
worth of debate on an amendment which
should have 3 or 4 hours, I do not see
how we can inject fiscal responsibility
into it. This morning’s proceedings are
an example of it. The junior Senator
from Montana (Mr. METCALF) proposed
an amendment on which we did not
spend 1 hour but 4 hours. I would be
precluded from doing that if an amend-
ment of that type were submitted be-
tween now and next Wednesday.

Mr. WILLIAMS of Delaware. Mr. Pres-
ident, will the Senator from Massachu-
setts yield?

Mr. KENNEDY., I yield.

Mr. WILLIAMS of Delaware. There are
a number of amendments. I am confident
that we can continue on the tax bill right
on through today. If we do not finish it
today, then we will continue on Monday
next. But I understand the leadership
wanted to lay the tax bill aside in order
to proceed with the appropriation bill on
military construction. If I am wrong, I
am sorry, but that is what I understood.
I am willing to do either—work on the
tax bill or on the appropriation bill.

Mr. KENNEDY, The instructions thatI
had from the majority leader clearly
stated that we should continue voting on
the tax bill this afternoon so long as
amendments were called up. It says here,
in a memorandum the Senator from
Montana wrote to me: “Make it clear to
our colleagues during my absence that
the important thing is to keep the ball
rolling as long as we can.”

Mr. WILLIAMS of Delaware. I under-
stood that the leadership was concerned
that we get the appropriation bill rolling.
Hopefully, we can do that, as indicated;
otherwise, we can stay and work on the
tax bill. It should be our intention to
remain and consider all amendments. I
am trying to find out what the leader-
ship wants to do now.

Mr. KENNEDY. The leadership would
like to know if there are any amend-
ments now to the tax bill; and if there
are any amendments now which any
Senator is prepared to move on, they
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should be called up. It would be tne hope
of the leadership that we would con-
tinue with those amendments, with the
expectation that we would take up the
military construction appropriations bill
later today after there were no more
Senators ready to move on amendments
to the tax bill.

Mr. SCOTT. May I ask the Senator
from Massachusetts whether the major-
ity leader made a distinction, if there is
one, as to whether he was talking about
noncontroversial amendments on which
rollealls would be expected.

Mr. KENNEDY. No. It is hoped that
we could continue as long as there were
Members of this body who had amend-
ments and who were prepared to debate
them this afternoon. That was the part-
ing suggestion of the leader, with which
I agree. Then we could take up the mili-
tary construction bill after Senators
have concluded offering amendments
this afternoon.

Mr. HANSEN. Mr. President, will the
Senator from Massachusetts yield?

Mr. KENNEDY, I yield.

Mr. HANSEN. I have prepared two,
maybe three amendments and I am cer-
tain they are noncontroversial, if every-
one will be reasonable. [Laughter.]

Mr. KENNEDY. The Senator from
Michigan (Mr. HarT) has some amend-
ments.

Mr. HART. Mr. President, reserving
the right to object, if there is need, in
order to test what is desired with respect
to proceeding as the majority leader sug-
gested, I am prepared to call up an
amendment which, as its author, I can
assure everyone makes good sense. Ifs
number is 314 and it seeks to go beyond
the position the committee has taken
with respect to deductibility of penalties
paid under trust judgments. I am pre-
pared to discuss it briefly at this time.
It really has a limited fiscal implication.
It is more a question of philosophy. I
would be pleased to bring it up under a
limitation of debate.

Mr. KENNEDY. Obviously there are
amendments which are prepared for con-
sideration.

Mr. WILLIAMS of Delaware. There is
no question that there are plenty of
amendments. I had only reluctantly
agreed to what I thought was the major-
ity leader’s request that later today we
would set the tax bill aside and consider
the military construction bill. If I have
misunderstood, then we will proceed
with the tax bill and just let the military
construction appropriation bill go over
until next week.

Personally, I would rather complete
the tax bill today, or on Monday or Tues-
day next, before we take up other busi-
ness. But I was willing to accommodate
the majority leader. Apparently, from
what I gather from the Senator from
Massachusetts, I must have misunder-
stood the majority leader. Thus I say,
let us proceed with the tax bill.

Mr. EENNEDY, Mr. President, I am
delighted to state the majority leader’s
position, and that is to continue voting
on the tax bill throughout the afternoon,
and in the late afternoon take up the
military construction appropriation bill.
I do not consider the 4:30 o’clock p.m.
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period to be late afternocon. There have
been Members of the Senate who have
indicated that they have amendments.
Therefore, it is my suggestion now that
we continue with those amendments and
take up the military construction appro-
priation bill after that.

Mr. WILLIAMS of Delaware. I want
to thank the acting majority leader. I
pledge him my support. Let us proceed
with the tax bill,

Mr. BENNETT. Mr, President, will the
Senator from Massachusetts yield?

Mr. KENNEDY. I yield.

Mr. BENNETT. Does the leadership
know whether there will be any serious
amendments to the military construction
bill, or will that get bogged down, too?

Mr. KENNEDY. I would rather have
the distinguished Senator from Nevada
(Mr. BisLE) , respond to that question.

Mr. BIBLE. If the Senator from Mas-
sachusetts would yield to me, let me say,
to the best of my knowledge there will
be no amendments requiring rolleall
votes on the military construction bill.
Senators can be sure of one or more
amendments but if there are amend-
ments offered of a serious nature, the
majority leader has asked me to assure
everyone that those amendments will go
over until Monday next for voting, But,
if there are no amendments, then we will
go to third reading and then have a
rolleall vote on final passage of the mili-
tary construction bill on Monday next.

Mr. BENNETT. With all Senators
present, or most of them, as well as the
chairman of the subcommittee, may I ask
if there are any of us who intend to
bring up a serious amendment to the
military construction bill, so that we
might be able to clear on that now?

Mr. BIBLE. The Senator from North
Dakota (Mr. Younc) can respond to
that.

Mr. YOUNG of North Dakota. There
have been some expressions concerned
about, perhaps, ABM funds. There is
only $16 million in the bill for that, which
is for research and development in a very
important area. There is no opposition
that I know of.

Mr. BIBLE. That is likewise my un-
derstanding, Mr. President. This is for
research and development at Kwajalein
and nothing in the continental United
States.

Mr. BYRD of West Virginia. Mr. Pres-
ident, will the Senator from Massachu-
setts yield?

Mr. KENNEDY. I yield.

Mr. BYRD of West Virginia. Might I
make the suggestion to the joint leader-
ship that we proceed with considera-
tion of the tax reform bill, discussing
any amendments and voting on them by
voice vote if they are not too contro-
versial, and if we have amendments
which will require rollcall votes, after
discussing them, then the rollcall votes
can go over until Monday, so that all
Senators would know now that there
woud be no more rollcall votes today.
If we get to the point that we have no
further amendments for discussion to
the tax reform bill, we can lay it aside
temporarily and take up the military
construction appropriation bill and pro-
ceed with it until we have advanced it
to third reading, with the understand-
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ing that any and all rollcall votes would
go over until Monday next on both bills.

Mr, EENNEDY, Mr. President, if
Senators who will be here this afternoon
and have amendments to offer to the tax
bill and who desire rollcalls, it is the
intention of the leadership to stay in
session this afternoon for some time. If
there are Senators who want to have
voice votes, we will do that. It is also the
intention of the leadership to move to
consideration of the military construc-
tion appropriation bill after a reason-
able period of time.

Mr. WILLIAMS of Delaware.
President, will the Senator yield?

Mr. KENNEDY. I yield.

Mr, WILLIAMS of Delaware. There
will be rollcalls. The Senator from Alas-
ka (Mr, STevENs) has an amendment on
which he wants a rollcall.

Mr. BYRD of West Virginia. Mr. Pres-
ident, will the Senator yield?

Mr, KENNEDY. I yield.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I merely suggested this so that
Senators might know that there would be
no more rollealls today. Apparently, we
are not going to finish either of these
bills. They are going over until Monday
for the final vote. Why not put over all
rollealls until Monday? The majority
leader and I have an amendment which
will lower the age for social security
recipients to 60, and I intend to ask for
a rolleall vote on it. Perhaps we could
have a fixed time to vote on that amend-
ment on Monday.

Mr. KENNEDY. Mr. President, as long
as there are Senators present who have
amendments to the tax bill and are pre-
pared to move on those measures, it is
the leadership’s intention to continue
on. We will consider the possibility of
moving onto other matters later in
the afternoon.

AMENDMENT NO. 380

Mr. STEVENS. Mr. President, I call
up my amendment No. 380.

Mr. COTTON. Mr. President, will the
Senator yield me half a minute?

Mr. STEVENS. Mr, President, I ask
for the yeas and nays on my amendment.

The PRESIDING OFFICER. Is there
a sufficient second?

The amendment will be stated.

The legislative clerk proeeeded to read
amendment No, 380.

Mr. STEVENS. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Amendment No. 380 is as follows:

On page 413, line 3, before the perlod,
insert “and property to which subsection
(f) applies”.

On page 428, line 6, following subsection
(e) add the following new subsection:

“(f) INVESTMENTS IN DEPRESSED AREAS,—

“(1) In cENERAL—In the case of section
38 property (other than pre-termination
property) —

“(A) the physical construction, recon-
struction, or erection of which is begun after
April 18, 1969, or which is acquired by the
taxpayer after April 18, 1969, and

“(B) which is located in a depressed area
and which is constructed, reconstructed, or
erected, or acquired for use in a trade or
business,
the taxpayer may select items to which this

Mr.
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subsection applies to the extent that quali-
fied investment for the taxable year at-
tributable to such items does not exceed the
limit on qualified investments determined
under subsection (2) of this subsection. In
the case of any item so selected (to the
extent of the qualified investment attrib-
utable to such item taken into account under
the preceding sentence), subsections (a),
(e), (d), and (e) of this section, paragraphs
(5) and (6) of section 46(b), and the last
sentence of section 47(a) (4) shall not apply.

“(2) LiMIT ON QUALIFIED INVESTMENT.—
The taxpayer shall project, under regulations
promulgated by the Secretary, the number
of new jobs that will be created by the
qualified investment. The limit on qualified
investment shall be determined by multi-
plying the number arrived at under the first
sentence of this paragraph by $15,000.

“(3) DerrEssep area—For purposes of
paragraph (1), the term ‘depressed area’
means an area in a State or political juris-
dictional subdivision of a State in which
the Department of Labor certifies that the
unemployment rate for the preceding cal-
endar year was at 6 percent or greater, or
which the Secretary of Commerce deter-
mines, after consultation with the Secretary
of Agriculture, are areas in which (A) farm-
ing is a major industry, (B) there has been
a substantial decrease (or there is a continu-
ing marked decrease) in the number of per-
sons engaged in farming as & major source of
their income or livelihood, (C) there is a
substantial migration of such persons out of
the area, and (D) as a result of such decrease
and migration, a condition of substantial
and persistent unemployment or underem-
ployment exists or is caused in other areas.”

Mr. SCOTT. Mr. President, were the
yeas and nays ordered?

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient

second.

The yeas and nays were ordered.

Mr, STEVENS. Mr. President, I yield
1 minute to the Senator from Colorado
(Mr, ALLOoTT).

AMENDMENT NO. 387

Mr, ALLOTT. Mr, President, of my-
self and my colleague from Colorado (Mr.
Domnick) I send an amendment to the
desk for printing.

The PRESIDING OFFICER. The
amendment will be received and printed,
and will lie on the desk.

Mr. KENNEDY. Mr. President, may
we have order?

The PRESIDING OFFICER. Senators
will please take their seats.

AMENDMENT NO. 380

Mr. STEVENS, Mr. President, I ask
unanimous consent that my amendments
be considered en bloc.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. STEVENS. Mr. President, with the
agreement of the Senator from Louisi-
ana, I would be willing to enter into a
consent agreement of 20 minutes on each
side.

TUNANIMOUS-CONSENT AGREEMENT

Mr. LONG. Mr. President, I ask unan-
imous consent that there be a limita-
tion of 40 minutes on this amendment,
20 minutes to the sponsor of the amend-
ment and 20 minutes fo the manager of
the bill.

Mr. HRUSKA. Mr. President, I should
think we ought to know the nature of
the amendment before we agree to any
limitation of debate.
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Mr. STEVENS. The amendment seeks
to continue the investment tax credit
to depressed areas,

The PRESIDING OFFICER (Mr.
Byrp of West Virginia in the chair). The
Senator will suspend until there is order.
The Sergeant at Arms is instructed to
clear the floor of all staff personnel who
are not needed in connection with this
bill, and those who are needed in con-
nection with the bill must take seats.
The Chair will await the action of the
Sergeant at Arms in enforcing this
order.

Mr. DOMINICEK. Mr. President, will
the Senator yield?

The PRESIDING OFFICER. Would
the Senator from Louisiana now repeat
his unanimous-consent request?

Mr. LONG. Mr. President, I ask unan-
imous consent that further debate on
the amendment of the Senator from
Alaska be limited to 40 minutes, to be
equally divided between the sponsor of
the amendment and the manager of the
bill.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from Louisiana that the time on the
amendment be limited to 40 minutes, to
be equally divided? The Chair hears
none, and it is so ordered.

‘Who yields time?

Mr. STEVENS. Mr. President, I yield
myself 10 minutes, and I yield one-half
minute to the Senator from Colorado. I
had hesitated to call up this amend-
ment——

The PRESIDING OFFICER, There
will be order in the Senate.

The Senator from Alaska.

Mr. STEVENS. Mr. President, I had
hesitated to call up this amendment, but
since I shall be absent from the Senate
on Monday and seek a rollcall vote on
it, I have decided to call it up. It seeks
to preserve the investment tax credit in
depressed areas.

I would call to the attention of this
body that my whole State is a depressed
area. The unemployment rate in Alaska
exceeds 9 percent at all times. Some-
times, in many portions of our State, it
is as high as 85 percent.

We have investigated the total cost in
1968 for the investment of manufactur-
ing plant and equipment that created
new jobs, and based upon information
from the Department of Labor and the
Department of Commerce, have ascer-
tained that it is fair to assign the figure
of $15,000 as the amount necessary to
create a new job in terms of investment.

This amendment seeks to perpetuate
the investment tax credit in depressed
areas in this manner: We would take
the number of new jobs that are created,
as determined by guidelines established
by the Secretary of the Treasury, mul-
tiply those jobs by $15,000, and that
would give the gross amount that would
be available for the tax credit at the rate
of T percent.

Yesterday I put in the Recorp an
analysis of the cost of this amendment.
Assuming that all of the unemployed
people in the depressed areas of this
country were employed as a result of
this type of investment, the total tax
loss to the Treasury would be but $10
million, because the people who are pres-
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ently unemployed are a burden on the
Federal Government and on the State
governments in terms of welfare costs.

As an offset ‘azainst the cost of the
credit, we have, under the administra-
tion’s new program, the family assistance
benefit that would not have to be paid
to the unemployed receiving jobs as a
result of the credit. We believe that if
the Senators will examine the real drain
on the Treasury as a result of this type
of incentive, it will be found to be very
small. It would be an incentive to take
investment dollars and put them into
areas where new jobs must be created.

I would call attention particularly to
the fact that if it were not in a depressed
area, there would be no investment tax
credit.

Investment in a depressed area would
only be eligible if, in fact, it did create
new jobs, and thereby relieved the bur-
den in depressed areas such as in my
State.

I believe this is one way we can pre-
serve the investment tax credit in areas
where it will do some good, where it
will reduce unemployment, where it will
provide new income for people presently
unemployed, provide new tax revenues
for the Federal Government by virtue
of that employment, and actually reduce
the burden on the States because wel-
fare rolls will have that much less
burden.

I shall be pleased to discuss the matter
with any Senator who has any question
about it. It is a simple amendment. We
are all familiar with the investment tax
credit. It seeks to preserve what is pres-
ently an eligible investment under sec-
tion 38 of the Internal Revenue Code.

I think it is important to point out
what is a depressed area under the terms
of this provision. It would be an area in
which the unemployment rate exceeded
6 percent in the calendar year preceding
the investment, or that portion of a State
which the Secretary of Agriculture cer-
tifies is an area in which farming is a
major industry, there has been a sub-
stantial decrease or there is a continuing
marked decrease in the number of per-
sons engaged in farming as a major
source of income or livelihood, there is
a substantial migration of such persons
out of the area and as a result of such
decrease or migration, a condition of
substantial and persistent unemploy-
ment or underemployment is caused in
such area or in some other area.

The PRESIDING OFFICER. The Sen-
ate will be in order. Attachés will not
stand around the walls. The Sergeant at
Arms will enforce this order during the
remainder of the day. The lobbies will be
cleared of all persons other than Sena-
tors and persons connected with the busi-
ness of the Senate.

The Senator may proceed.

Mr. STEVENS, Mr. President, the in-
clusion in my amendment of the addi-
tional definition of a depressed area to
include those farming areas which are
losing farmers and are causing substan-
tial underemployment or unemployment
by reason of such action, is the result of
a suggestion for which I am indebted
to the Senator from Iowa (Mr, MILLER).
There is a persistent problem of unem-
ployment as a result of a substantial and




December 6, 1969

continuing migration away from farm
areas.

This amendment would act as an in-
centive to create jobs in those farm areas
experiencing such migrations, This
amendment is extremely important to
my State. The investment credit, I feel,
has been an incentive to bring money to
Alaska. Despite the fact that we have
substantial tax revenues and oil rev-
enues in our State treasury, we still have
the highest rate of unemployment in the
country, and I point out, with respect to
the unemployment figures, that almost
20,000 people are not even included; they
have been unemployed so long, they are
no longer included in the statistics, This
is primarily in the bush areas, the native
and Indian areas of our State.

This investment tax credit, I feel,
would be an incentive to private industry
to take up the burden that is otherwise
going to be assumed by the Federal Gov-
ernment under the family assistance
program suggested by the administra-
tion if we do not create jobs and put
these people to work on private payrolls.
I really believe this is one of the places
where the investment tax credit is justi-
fied, and I would not have offered the
amendment had not the amendment by
the Senator from Indiana been agreed
to the other day. It preserved the invest-
ment tax credit as far as this body is
concerned, and goes beyond the bill sug-
gested by the Finance Committee in that
regard.

I think this is a fair amendment. It is
an amendmenf no one can abuse. You
have to create a job by virtue of the in-
vestment in order to take the credit, and
by tying it down so that you must show,
in accordance with regulations promul-
gated by the Secretary of the Treasury,
the fact that you have created perma-
nent new employment by your invest-
ment to justify the credit, we guarantee
that the credit will be an incentive, I feel,
for job-creating investment.

Mr. President, I reserve the remainder
of my time.

Mr, MONTOYA. Mr. President, will
the Senator yield?

Mr. STEVENS. I am happy to yield.

The PRESIDING OFFICER. How
much time does the Senator yield?

Mr. STEVENS. I yield whatever time
the Senator may require.

Mr. MONTOYA. Mr. President, I wish
to associate myself with the remarks of
the Senator from Alaska. I think this is
a very worthwhile amendment. Under
the concept we have developed here in
Congress through the Economic Devel-
opment Act, we have been able to do a
good deal with the funds we have appro-
priated under that act for this type of
area.

There have been many small indus-
tries financed through the Economic De-
velopment Administration in many of
these areas, but the most important con-
tribution, to my way of thinking, has
been the fact that, because these areas
qualify under the EDA concept, the local
schools have been able to get 80-percent
grants, with 20 percent local matching
funds, for the establishment of voca-
tional schools.
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We have now also incorporated Indian
reservations and Indian villages under
the EDA concept. In looking over the
amendment, I fail to see that the Sena-
tor from Alaska has included Indian vil-
lages or Indian reservations in his
amendment, and I am assuming that he
would have no objection to modifying the
amendment to include Indian villages
and reservations, in addition to political
subdivisions within a State.

Mr. STEVENS. Mr. President, I have
no objection. Since the entire State of
Alaska qualified, native areas would
automatically have been part of a de-
pressed area, and I apologize for the
error, I certainly would include an In-
dian reservation within the definition of
a depressed area.

Mr. MONTOYA. Is the Senator willing
to amend his amendment accordingly?
Mr. STEVENS. I am happy to do so.

The PRESIDING OFFICER. Does the
Senator ask unanimous consent to
modify his amendment?

Mr. STEVENS. I ask unanimous con-
sent that my amendment be modified,
on page 3, line 1, by inserting after the
word ‘“‘State”, and prior to the word
“or”, the words “Indian reservation”, so
as to make it read “State, Indian reser-
vation, or political subdivision.”

The PRESIDING OFFICER. Is there
objection to the modification of the
amendment? The Chair hears none, and
it is so ordered.

Mr. MONTOYA. I thank the Senator
from Alaska.

Mr. STEVENS, I thank the Senator
from New Mexico for his contribution.

Mr. President, I point out that there
are 490 such areas in the United States.
In those 490 areas, there were 434,000
unemployed at the end of 1968. And I
point out one other thing: Of the 80 mil-
lion persons in the labor force of this
country, only 5.2 million people live in
those 490 areas. These are the areas that
need new investment and new jobs; and
unless we find some way to stimulate new
investment in those areas, we shall not
have the investments necessary to create
those new jobs.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. STEVENS. I yield myself whatever
additional time I may have remaining. I
ask unanimous consent that the name of
the Senator from West Virginia (Mr.
RanporrH) be added to my amendment
as a cosSponsor.

The PRESIDING OFFICER, Without
object, it is so ordered.

Mr. STEVENS. I also ask unanimous
consent that the name of the Senator
from New Mexico (Mr. MoxTOYA) be
added as a cosponsor of my amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. STEVENS. Mr. President, how
much time do I have remaining?

The PRESIDING OFFICER. The Sen-
ator from Alaska has 7 minutes remain-
ing?

Mr. STEVENS. I reserve the remain-
der of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. LONG. Mr. President, I yield my-
self such time as I may require.
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The PRESIDING OFFICER (Mr.
Byrp of West Virginia in the chair).
The Senate will be in order. Staffl mem-
bers will take seats. The Chair recog-
nizes that this is the kind of complex bill
which requires a goodly number of staff
technicians; but the Chair expects the
staff members to use those seats. All staff
members will be seated. There will be no
exception to the Chair's order.

The Senator from Louisiana may pro-
ceed.

Mr. LONG. Mr, President, I have much
sympathy for the laudable motives of the
Senator from Alaska in seeking to use
the tax structure to relieve depressed
areas and to help wipe out areas of eco-
nomic distress and poverty throughout
the Nation.

Nevertheless, Mr. President, it was the
view of the members of the Committee
on Finance that we should try to pass a
bill that would have no exceptions to
the repeal of the investment tax credit.
Our efforts in that regard were frus-
trated by the adoption the other day
of the amendment which provides a $20,-
000 exception to the repeal for every tax-
payer, the so-called small business ex-
emption—and the cost of that exception
would greatly exceed what the Senator
has in mind. I am told the Senator's
amendment would cost $300 million;
and, while it has considerable merit to
recommend it, I fear that if we agree to
it, it would then lead to other amend-
ments, and the hope of repealing the
investment tax credit might never be
realized.

On that basis, Mr. President, I regret
that I cannot support the amendment.

I believe other Senators have a similar
feeling about the matter, although I
must say that if there were to be excep-
tions, this would be a very worthy excep-
tion to the repeal of the investment tax
credit.

I believe the Senator from Delaware
wanted to speak on the matter. Does the
Senator from Delaware desire time?

Mr, WILLIAMS of Delaware.
President, will the Senator yield?

Mr. LONG. Mr. President, I yield 5
minutes to the Senator from Delaware.

Mr, WILLIAMS of Delaware, Mr.
President, I appreciate the position of
my friend, the Senator from Alaska, on
the amendment. Nevertheless, I think it
would be a great mistake if the Senate
were to agree to it.

I understand the cost of the amend-
ment is estimated to be about $300 mil-
lion, It would restore the investment tax
credit for investments in those areas
classified as depressed areas under cer-
tain definitions.

I understand that the whole State of
Alaska would be classified as a depressed
area for this purpose. That means that
the investment tax credit would continue
in the entire State of Alaska. It also
would continue in other areas of the
country that would qualify under the 6-
percent unemployment figure which is
used to determine whether an area is a
depressed area.

If we had a recession, it is not at all
beyond the realm of possibility that this
amendment could trigger a restoration

Mr,
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of the investment tax credit throughout
the whole country, which would occur if
we reached the 6-percent level on unem-
ployment.

We should either repeal the investment
tax credit or not repeal it. And if we are
going to accept this amendment, as far
as I am concerned, I would say that the
next amendment should be for the out-
right repeal of the section of the commit-
tee bill which deals with the removal of
the tax credit.

We cannot justify continuing the
credit in one case and not continuing ;t
in another. We cannot justify having it
apply differently in one State than in
another State.

The Hartke amendment eliminated
nearly one-fourth of the revenue which
would have been produced under the
committee bill by the repeal of the in-
vestment tax credit., This amendment
would take out another $300 million of
that revenue gain.

I think the amendment should be re-
jected.

Mr. LONG. Mr. President, I yield 2
minutes to the Senator from Illinois.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized for 2
minutes.

Mr. PERCY. Mr. President, I should
have liked to study the provision much
more closely than I have. I am not at all
familiar with the situation in Alaska, so
I do not know precisely what effect
it would have there. However, I am fry-
ing to think of the situation in my own
State where we do have some depressed
areas. I am trying to think of what effect
it would actually have there.

I know that automation and labor-
saving devices over a period of time
create employment, not unemployment.
However, that is on the broadest pos-
sible basis. If we give an incentive in de-
pressed areas where we have excess labor
available, those companies that invest
money in that particular area, in that
particular plant, in labor-saving de-
vices—and that is the type capital equip-
ment they would be putting in—it might
actually do exactly the opposite of what
we would want to accomplish in a de-
pressed area. It might be providing in-
centive to replace men with machines.

However, I now understand that there
is a provision in the amendment that
bases the limit on investments to which
the investment tax credit can apply to
$15,000 times the number of new jobs
created. This would actually insure that
new jobs would be created and makes the
amendment much more acceptable. How-
ever, I am worried about the fiscal impact
of this amendment—$300 million in de-
creased revenue. The actions of the Sen-
ate this week have already eliminated
many billions of Federal revenue and this
would be a further addition to that
deficit.

Mr. STEVENS. Mr. President, I yield
myself such time as I might need.

The PRESIDING OFFICER. The Sen-
ator from Alaska is recognized.

Mr. STEVENS. Mr. President, no tax
credit would be available to anyone un-
less he created new jobs in an area of
high unemployment where there are
people who are wailting for jobs. The
reason for the investment is to encour-
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age industry to go there to create the
jobs.

In the rural areas of my State, it is
impossible to get people to put in new
canneries or new docks or any of the new
equipment necessary in the fishing in-
dustry or mining industry. Those indus-
tries are sagging. In the native areas of
my State the economy is completely de-
pressed.

This amendment would provide an in-
centive to bring money into those areas.
And if investment does come in and
creates new jobs, this amendment will
not cost the Treasury much.

If all of the unemployed people of this
country were put to work by virtue of
this amendment, the tax loss to the
Treasury would be $300 million. How-
ever, we would have to employ every sin-
gle unemployed person to have that cost.

At the same time, we would have a sav-
ings by virtue of the welfare payments
that are being made to people under the
Federal programs in existence today, not
counting the new programs that have
been suggested. And if we had those sav-
ings, the cost of employing every unem-
ployed person would be only 510 million.

It will not cost anything unless it
works. So how can we lose?

Mr. MONTOYA. Mr. President, in my
State, Fairchild Camera came into the
Navajo Reservation. They have in-
stalled very sophisticated equipment in
that factory. They employ 1,500 Navajo
Indians there, and they want to expand
because of the experience they have had
with the Indians.

With respect to the disadvantage of
the depressed areas in this country, I
point out industry goes to the metropoli-
tan areas, and the metropolitan areas
have a great advantage over the de-
pressed areas in that they have local
bonding statutes which permit the mu-
nicipalities or the political subdivisions to
create incentives for bringing industry
into that particular area.

In the usual case in the depressed
areas, they are unable to float any bond
issues to provide facilities for industry
so that industry can be lured into these
areas and serve to supply the financial
opportunity in these areas through this
medium of a tax advantage.

I feel it is going to work. I feel that
EDA has proved the case. In fact, EDA
was a great instrument in bringing
P;airchnd Camera to the Navajo Reserva-
tion.

EDA is satisfied with it. The loan is
being amortized, and Fairchild Camera
has created an employment situation
there that is a bonanza for the Navajo
Indians.

I feel that the concept that the Sena-
tor from Alaska is developing in the
amendment is healthy. It is a concept
that will help the depressed areas of the
country.

Mr. STEVENS. Mr. President, I thank
the Senator.

The normal rate on corporations is
52 percent. If we allow $15,000 for each
new job created, the total net effect on
the Treasury of this T-percent credit
will be about $1,000 for each job that
is created.

We cannot support, even through the
Federal programs, a family for 6 months
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for $1,000. Every new job we create would
lose the Treasury $1,000 in potential tax
revenues. That is all it could cost, be-
cause no one may take the credit unless
he creates new jobs.

I think this is the one way to get some
of the investment in the areas in which it
has not been possible to obtain it in
the past.

If we do not get the investment there,
we will be in here for welfare programs,
family assistance programs, and all kinds
of programs that will cost much more
money. And I will support those pro-
grams, I would rather have them em-
ployed by private enterprise. Before con-
demning welfare programs I want first to
take every proper action to get private
enterprise in there.

If private enterprise cannot do the
job, then government will have to do the
job. This is one way to prevent any part
of this burden from falling on the Federal
Treasury.

It is an important amendment, so far
as my State is concerned. I am informed
that my State is the only State in the
Union that is a 100-percent depressed
area.

I will admit that any investment made
in my State would qualify under this
measure. However, I point out to the
Senator from Delaware that we do not
have any of the charitable contributions
there that we have been talking about.
We do not have any of these contribu-
tions that are made to such colleges as
Yale or Harvard.

If the Senator wants to point out the
fact that this affects Alaska more than
other States, I point out that there are
many things in this bill that do not help
Alaska one bit. We are happy to support
the chairman who has done such an
outstanding job. And the Finance Com-
mittee generally. But, if the investment
tax credit is to be continued, as it has
been by the Hartke amendment, then my
amendment is justified.

In terms of the service industry, we
are trying to lure into our State the in-
dustries to produce some of the tools used
in the oil industry. Those service indus-
tries will not come into our State if they
do not have some incentive to come there,
I think this would help.

Mr. LONG. Mr. President, I am not
prepared to vote for any exception to
the repeal of the investment tax credit.
The House may Insist that there be no
exceptions to the repeal of the credit.
But in view of the fact that the Senate
has already voted one exception to the
repeal, and the Senator has made such
a persuasive argument, I think I will vote
for his amendment.

Mr. STEVENS. I thank the Senator
from Louisiana. I rest my case while
I am ahead.

The PRESIDING OFFICER. Who
vields time?

Mr. WILLIAMS of Delaware, Mr. Pres-
ident, will the Senator yield?

Mr. LONG. I yield.

Mr. WILLIAMS of Delaware. I do not
want to delay this matter, but I would
say there are two reasons for voting for
this amendment: There are those who
believe in the amendment sincerely and
there are those who would like to see
this bill killed. The adoption of this
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amendment would be another step fo-
ward sinking a bill that many people have
been speaking for, but really want to kill.

This bill already has been loaded
with amendments that will lose almost
$10 billion of revenue next year. Another
$1.7 billion of revenue will be lost even-
tually as a result of the credit for edu-
cation expenses, and this amendment will
add another $300 million. I hope the
amendment will be rejected. Let us vote.

Mr. STEVENS. I yield back the re-
mainder of my time.

Mr. LONG. If there are no further re-
quests for time, I yield back the remain-
der of my time.

The PRESIDING OFFICER. All time
on the amendment has been yielded
back.

The question is on agreeing to the
amendment of the Senator from Alaska.
On this question the yeas and nays have
been ordered, and the clerk will call the
roll.

The assistant legislative clerk called
the roll.

Mr. KENNEDY. I announce that the
Senator from New Mexico (Mr. ANDER-
sonN), the Senator from Idaho (Mr.
CuurcH), the Senator from California
(Mr. CraNsTON), the Senator from Loui-
siana (Mr. ELLENDER), the Senator from
Arkansas (Mr. FuLBrIGHT), the Senator
from Tennessee (Mr. Gorg), the Senator
from Alaska (Mr. GraveLr), the Senator
from South Carolina (Mr. HoLLinGs) , the
Senator from Hawaii (Mr. INoUYE), the
Senator from Montana (Mr. MANSFIELD),
the Senator from Minnesota (Mr. Mc-
CarTHY), the Senator from Arkansas
(Mr. McCrELLaN), the Senator from

Rhode Island (Mr. PasToRE) , the Senator

from Connecticut (Mr. Risicorr), the
Senator from Georgia (Mr. RUSSELL),
the Senator from Mississippi (Mr. STEN-
ni1s), the Senator from Missouri (Mr.
SymMINGTON), the Senator from New Jer-
sey (Mr. WiLLiams), the Senator from
Texas (Mr. YarBoroUuGH), and the Sen-
ator from Ohio (Mr. YouNG) are neces-
sarily absent.

I also announce that the Senator from
Indiana (Mr. BayH) and the Senator
from Nevada (Mr. CanNoN) are absent
on official business.

I further announce that, if present and
voting, the Senator from Louisiana (Mr.
ELLENDER), the Senator from Arkansas
(Mr. FuuericHT), the Senator from
Alaska (Mr. Graver), and the Senator
from Mississippi (Mr. STENNIS) would
each vote “yea.”

I further announce that, if present and
voting, the Senator from California (Mr.
CransTON) would vote “nay.”

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr., BAKER),
the Senator from Delaware (Mr. BoGGs),
the Senator from Kentucky (Mr. Coox),
the Senator from Maryland (Mr. Ma-
THIAS) , the Senator from California (Mr.
MurpHY), the Senator from Ohio (Mr.
Saxee), and the Senator from Illinois
(Mr. SMITH) are necessarily absent.

The Senator from Arizona (Mr. GoLp-
WATER) is absent on official business.

The Senator from South Dakota (Mr.
MunpT) is absent because of illness.

The Senator from Massachusetts (Mr.
Brooke) is detained on official business.

If present and voting, the Senator from
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Arizona (Mr. GOLDWATER) would vote
“nay."”

On this vote, the Senator from Ken-
tucky (Mr. Cook) is paired with the
Senator from Delaware (Mr. Boces). If
present and voting, the Senator from
Kentucky would vote “yea,” and the Sen-
ator from Delaware would vote “nay.”

On this vote, the Senator from Cali-
fornia (Mr. MUrPHY) is paired with the
Senator from Massachusetts (Mr.
Brooke) . If present and voting, the Sen-
ator from California would vote “yea,”
and the Senator from Massachusetts
would vote “nay.”

The result was announced—yeas 35,
nays 33, as follows:

[No. 187 Leg.]
YEAS—35

Harris
Hart
Hartke
Hatfield
Jackson
Javits
EKennedy
Long
Magnuson
McGee
McGovern
Miller
NAYS—33
Griffin
Hansen
Holland
Burdick Hruska
Byrd, Va. Hughes
Case Jordan, N.C.
Curtis Jordan, Idaho
Dominick MecIntyre
Ervin Metecall
Fannin Mondale Williams, Del.
Goodell Moss Young, N. Dak,

NOT VOTING—32

Goldwater Pastore
Gore Ribicoff
Gravel Russell
Hollings Saxbe
Inouye Smith, Ill.
Mansfield Stennis
Mathias Symington
McCarthy Williams, N.J.
McClellan Yarborough
Mundt Young, Ohio
Murphy

STEVENS'

Montoya
Nelson
Prouty
Proxmire
Randolph
Schweiker
Sparkman
Stevens
Thurmond
Tower
Tydings

Eastland
Fong
Gurney

Muskie
Packwood
Pearson

Pell

Percy

Scott

Smith, Maine
Spong
Talmadge

Alken
Bennett
Bible

Anderson
Baker
Bayh
Boggs
Brooke
Cannon
Church
Cook
Cranston
Ellender
Fulbright

So Mr.
agreed to.

Mr. STEVENS. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. GRIFFIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. DOMINICK. Mr. President, on be-
half of Senator ArrLorT and myself I send
to the desk an amendment and ask that
it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

On page 546, line 12 at the end of section
914 add a new section 915 to read as follows:
“Sec. 915. PErsoNAL HoLpiNG COMPANIES.

“Section 563(b) (2) (relating to personal
holding company tax) is amended by strik-
ing ‘10 percent’ and inserting in lleu thereof
‘20 percent.""

Mr. EENNEDY. Mr, President, may we
have order?

The PRESIDING OFFICER. The Sen-
ate will be in order. Senators will take
their seats. The Presiding Officer has

plenty of time to wait on staff personnel
to take seats.

amendment was
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Mr. DOMINICEK. Mr. President, this is
not a complicated amendment. It is
more a matter of bookkeeping than any-
thing else. I have discussed the amend-
ment with the manager of the bill, the
Senator from Louisiana (Mr. Long), the
distinguished ranking minority Member,
the Senator from Delaware (Mr. WiL-
Liams), and the Treasury Department.

Personal holding companies at the
present time have to distribute within
the taxable year 90 percent of their earn-
ings and then distribute the remaining 10
percent in the next 3% months. The
problem is that in many cases it is very
difficult to make an accurate estimate of
earnings before their books are closed
and the present 10 percent does not per-
mit an adequate margin to either avoid
paying too much in dividends, or paying
too little. If the latter occurs, they sub-
ject themselves to very heavy penalties.
I have discussed this problem with Treas-
ury officials and they suggest we raise
the margin from 10 to 20 percent.

I hope the manager will accept the
amendment.

Mr. LONG, Mr, President, I have no
objection. I am willing to take it to
conference.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of-
fered by the Senator from Colorado.

The amendment was agreed to.

Mr. BELLMON. Mr. President, I send
to the desk an amendment and ask that
it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk pro-
ceeded to read the amendment.

Mr. BELLMON. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered; and, without
objection, the amendment will be printed
in the RECORD.

The amendment, ordered to be plinted
in the REecorp, is as follows:

At the proper place insert the following
new section:

“SEC.—. REPLACEMENT OF REAL PROPERTY IN-
VOLUNTARILY CONVERTED WITHIN A
Two-YeEAR PERIOD.

“{a) IN GENERAL—Section 1033(a) (3)(B)
(relating to the period within which property
must be replaced) is amended by striking out
‘one year’' in clause (i) and inserting in lieu
thereof ‘two years’.

“(b) ErreECcTIVE DATE—The amendment
made by this section shall apply with respect
to compulsory or Involuntary conversions of
real property only if the disposition of the
converted property (within the meaning of
sectlon 1033(a)(2) of the Internal Revenue
Code of 1954) occurs after the date of the
enactment of this Act.”

Mr. GRIFFIN. Mr. President, is the
amendment printed and does it have a
number?

Mr. BELLMON. The amendment is in
lieu of an amendment that was printed.
Mr. GRIFFIN. I thank the Senator.

Mr. BELLMON. Mr. President, this
amendment is intended to relieve a situa-
tion that develops when Federal agencies
or other governmental entities take pri-
vate property for the development of
lakes, airports, highways, or other use.

Under the present law those who give
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up property have only 1 year to rein-
vest the funds received before being
called upon to pay a capital gains tax.
The purpose of the amendment is to give
them an additional year.

I have discussed this matter with the
distinguished chairman of the commit-
tee, and also with the ranking minority
leader, and they have both agreed to
the terms of the amendment.

Mr. LONG. Mr. President, I have looked
at the amendment and so have the mem-
bers of my staff. We think the amend-
ment has merit and I have no objection
to it.

Mr., WILLIAMS of Delaware. Mr. Pres-
ident, I agree with the comments of the
chairman of the committee,

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of
the Senator from Oklahoma.

The amendment was agreed to.

Mr. WILLIAMS of Delaware. Mr.
President, I suggest the ahsence of a
quorum.

The PRESIDING OFFICER. The clerk
will ecall the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WILLIAMS of Delaware. Mr. Pres-
ident, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CORRECTION OF ANNOUNCEMENT ON VOTE

Mr. GRIFFIN. Mr, President, on vote
No. 177, the Senator from Maryland (Mr.
MaTHIAS) was not present, but, through
error, the position of the Senafor was
not recorded in the RECORD.

I ask unanimous consent that the per-
manent Recorp show that had he been
present and voting, he would have voted
umy "»

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE MILTON HERSHEY SCHOOL AND THE MILTON
HERSHEY SCHOOL TRUST

Mr. SCOTT. Mr. President, I would
like to draw the attention of my col-
leagues to a noncontroversial provision
of H.R. 13270 that is of great importance
to the Milton Hershey School—a school
for poor orphan boys in Hershey, Pa.
The provision is proposed section 509(a)
(3), to be found on pages 20 and 21—
commencing on line 12 of page 20 and
running through line 2 on page 21—of
the version of the bill reported by the
Committee on Finance. My remarks are
intended to make the legislative history,
already spelled out in the House and
Senate committee reports, erystal clear
insofar as the provision's applicability
to organizations such as the Milton Her-
shey School and the Milton Hershey
School Trust are concerned.

Proposed section 509(a) (3) excludes
from the definition of private founda-
tion—and hence from the coverage of
the legislation—certain organizations
which never have been thought of as
private foundations, but which inadvert-
ently might have been subjected to the
new rules for private foundations in the
absence of the exclusion.

The Milton Hershey School for poor
orphan boys was established in 1909—
long before the advent of Federal income
and estate taxes—by Milton Hershey,
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the founder of the Hershey Chocolate
Co. Mr. Hershey, destined to have no
children of his own, donated a substan-
tial amount of his fortune to endow a
first-rate educational organization for
children without parents. When Milton
Hershey set up the school he did so by
executing a deed of trust under the
terms of which the donated assets were
deeded not tc the school itself but to a
trust—the Milton Hershey School Trust.
The sole funetion of the Milton Hershey
School Trust was to hold legal title to
the school’s operating and endowment
assets, to invest the endowment assets,
and to apply the income from the cn-
dowment assets to the benefit of the
school in accordance with the direction
of the school's governing body—its board
of managers. Thus, under the terms of
the original deed of trust, which is still
in effect today, legal title to even the
school's campus and classroom buildings
is held not in the name of the school
itself, but in the name of the school
trust.

That there are two entities as a the-
oretical matter is made meaningless by
other provisions of the deed of trust,
which insure that the same persons who
control and manage the school trust also
control and manage the school. At all
times since 1909, the membership of the
board of managers of the school has been
the same as the membership of the body
that manages the trust. By virtue of this
complete identity of control over the
school and the school trust, there is in
reality only a single entity, functioning
just as the board of governors or board
of trustees of the normal university or
school would function, the purpose of
which is to operate an educational orga-
nization for the benefit of poor orphan
boys. Nine individuals, in their eapacity
as the board of managers of the school,
oversee the operation of the Milton Her-
shey School; the same nine, in their
trust capacity, are custodians of legal
title to the school’s operating assets and
managers of the school's endowment
assets.

Why Milton Hershey chose this unique
arrangement for establishing and en-
dowing the Milton Hershey School is not
entirely clear. The net effect of the ar-
rangement is the same as that of any
ordinary school or college. There would
be no significant difference if Milton
Hershey had decided to give his fortune
directly to the school. There is little
doubt that in all probability he would
have conveyed the donated assets di-
rectly to the school had he had any idea
of the complications that might arise by
virtue of the regulatory restrictions that
we are, in this bill, imposing upon pri-
vate foundations.

The Internal Revenue Service itself
has recognized that the school trust and
the school in effect constitute a single
entity, and that this entity qualifies as
an educational organization having a
regular faculty, curriculum and student
body within the meaning of the Internal
Revenue Code, In a 1951 Revenue ruling,
the Service said in part:

Inasmuch as the information submitted
disclosed that . . . [The Milton Hershey
School] is owned and operated . . . [as] an
integral part of the activities earried on by
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the trust it is the . . . opinion of this office
that the trust is an educational organiza-
tion . . . [having a regular faculty, curricu-
lum, and student body].

Mr. President, when the Treasury and
the Congress first began considering
what changes in the Internal Revenue
Code ought to be made in order to curb
abuses that had been discovered in the
area of private foundations, the ap-
proach taken was to include within the
definition of private foundation all sec-
tion 501(c) (3) tax exempt organizations
except for certain excluded categories.
Among the excluded categories were
schools and colleges having regular fac-
ulties, curriculums, and student bodies.
The Milton Hershey School is clearly
such an educational organization, and
itself is clearly the beneficiary of this ex-
e_rnption. And, because of its virtual iden-
tity with the Milton Hershey School, as
recognized by the above mentioned Rev-
enue Ruling, the Milton Hershey School
Trust might also be viewed as an educa-
tional organization that is not included
within the definition of private founda-
tion. Certainly organizations such as the
school trust are not the sort of organiza-
tions responsible for the abuses that oc-
casioned the new strictures. Nor is the
school trust the kind of organization
commonly thought of as a “foundation.”
It is, however, not perfectly clear that
the school trust would be exeluded in the
absence of clarifying statutory language.

‘Were the school trust not excluded, the
result would have been most unfortu-
nate, Mr, President. The hardship would
have been suffered by the School and its
students. In efiect, such a view would
subject the Milton Hershey School to un-
fortunate requirements—inecluding a
very substantial tax—to which schools or
colleges organized along more traditional
lines would not be subjected.

I might interject at this point, Mr.
President, that the Milton Hershey
School and the school trust constitute a
most unusual organization that has not
merely benefited many thousands of
orphan boys from all across the country.
When, in the early 1960’s it became clear
that Milton Hershey had so handsome-
ly endowed the schocl that its income
was accumulating much more rapidly
than was needed to serve the needs of
the school, the school and the school
trust, in cooperation with the attorney
general of Pennsylvania, went into court
and invoked the ey pres doctrine to au-
thorize the application of some $50 mil-
lion of the accumulated income to the
establishment of a new medical school
for the Pennsylvania State University,
which previously had been without a
medical school. Through this munifi-
cence, there was established one of the
most modern and progressive medical
schools in the country. This, my col-
leagues, was an act of supreme charity.
I do not have fo remind anyone here how
badly we need new medical schools and
new doctors.

When it was called to the attention of
the Treasury and the House Ways and
Means Committee that the breadth of
some of the provisions designed to cor-
rect abuses by private foundations might
have included organizations such as the
Milton Hershey School Trust, it was
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readily agreed that language should be
drafted to preclude this unintended ef-
fect. Section 509(a) (3) was the result.
Both the Treasury and the Ways and
Means Committee thought it clear that
in the case of organizations like the Mil-
ton Hershey School Trust, the organiza-
tion, being an integral part of a school or
college, should be treated like the school
or college itself. In the House report on
this provision of the bill, it was noted
that among the intended beneficiaries of
section 509(a) (3) was the Milton Her-
shey School Trust, or the Hershey Trust
as it is sometimes called. And the Sen-
ate Finance Committee, Mr. President,
has affirmed the approach taken by the
House of Representatives in proposed
section 509(a) (3).

To qualify for proposed section 509(a)
(3) treatment under the committee’s
amendment, Mr. President, an organiza-
tion must satisfy the requirements of
subsections (A), (B), and (C) of the
provision. Subsection 509(a) (3)(A) re-
quires that the organization be orga-
nized, and at all times thereafter oper-
ated, exclusively for the benefit of, to
perform the functions of, or to carry out
the purposes of one or more specified or-
ganizations described in section 509(a)
(1). Among the organizations there de-
scribed are schools or colleges that have
a regular faculty, curriculum and student
body. Since the Milton Hershey School
Trust was organized, and at all times
thereafter, it has been operated exclu-
sively for the benefit of the Milton
Hershey School, to perform the functions
of the Milton Hershey School, and to car-
1y out the purposes of the Milton Hershey
School. Moreover, it is not necessary that
all three of the criteria of subparagraph
(A) be met. It is sufficient, for example,
that the school trust was organized, and
at all times thereafter operated, to carry
out the purposes of the Milton Hershey
School. Since the purpose of the trust
has been to hold the legal title to the
classrooms, dormitories and other op-
erating assefs of the school, and to
manage the endowment assets of the
school and apply the benefits therefrom
to the school, this criterion is clearly
met, Without elaboration, it is also clear
that the school trust was organized
and has been operated to perform the
functions of the school. It further seems
clear that the school frust was orga-
nized and operated exclusively for the
benefit of the school. Regarding this last
point, the school trust’'s grant of the $50
million for the establishment of the
medical school of the Pennsylvania State
University—itself, incidentally, qualify-
ing as an organization having a regular
faculty, curriculum, and student body—
is not fatal to the requiremnet of ex-
clusivity, since the transfer was effected
under court order and through the use
of the cy pres doctrine, and did not affect
the “exclusive operation” of the trust. In
any event, it is clear that both of the
other two criteria of the subsection are
met, the satisfaction of either one of
which would be sufficient.

Subsection 509(a) (3) (B) requires that
the organization be operated, supervised,
or controlled by one or more organiza-
tions, or in connection with one orga-
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nization (or more than one educational
organization described in section 170(b)
(1) (A) (ii)), described in section 509(a)
(1). Since the Milton Hershey School
Trust is operated in connection with the
Milton Hershey School, this requirement
is clearly satisfied. The arrangement be-
tween the school trust and the school
probably qualifies under several other of
the combinations allowed by this sub-
paragraph.

Subparagraph 509(a) (3) (C) specifies
that the organization not be controlled
by certain disqualified persons as defined
in section 4946. It is not anticipated that
the school trust would have any difficulty
under this requirement.

Mr. President, I hope I have not gone
into such detail on this matter as to try
the patience of my colleagues. Let me
state again that the provision is non-
controversial, and one that I feel every
Senator can support without reservation.
I did want to draw to the Senate’s atten-
tion some of the background of the pro-
vision.

Mr. BENNETT. Mr. President, as a
member of the Committee on Finance,
I would like to assure the senior Senator
from Pennsylvania that the committee,
and this Senator in particular, was very
mindful of the problem that certain or-
ganizations would have had in the ab-
sence of proposed section 509(a)(3). I
would like to assure my colleagues that
the sort of situation involving the Milton
Hershey School described by the senior
Senator from Pennsylvania is what the
Committee on Finance had in mind when
it approved this part of the bill.

AMENDMENT NO. 352

Mr. BELLMON, Mr. President, I call
up my amendment No. 352 and ask that
it be stated.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

At the proper place insert the following
new section:

SeC. —, RECOVERY OF REASONABLE ATTORNEY'S
FEES, As A ParT OoF CoURT COSTS, IN
Civi. CASES INVOLVING THE INTER-
NAL REVENUE Laws

(a) In GeEnERAL—Part II of subchapter C
of chapter 76 (relating to Tax Court proce-
dure) is amended by adding at the end
thereof the following new section:

“SEc T465. RECOVERY OF COSTS

“*(a) In GENERAL.—In any proceeding be-
fore the Tax Court for the redetermination of
a deficlency, the prevailing party may be
awarded a judgment of costs to the same
extent as is provided in section 2412 of title
28, United States Code, for civil actions
brought against the United States.

“*(b) JuncMENT.—A judgment of costs en-
tered by the Tax Court shall be treated, for
purposes of this subtitle, in the same man-
ner—

(1) as an overpayment of tax, in the case
of a judgment of costs in favor of the peti-
tioner, and

“'(2) as an underpayment of tax, in the
case of a judgment of costs against the peti-
tioner.

No interest or penalty shall be allowed or
assessed with respect to any judgment of
costs.’

“(b) CrLERICAL AND CONFORMING AMEND-
MENTS.—

“(1) The table of sections for such part IT
is amended by adding at the end thereof
the following new item:
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“‘Sec. 7465. Recovery of costs’

“(2) Section 2412 of title 28, United States
Code, is amended—

“(A) by inserting ‘(a)’' before ‘Except’,
and

“{B) by adding at the end thereof the
following new subsection:

“*(b) In any civil action which is brought
by or against the United States for the col-
lection or recovery of any internal revenue
tax, or of any penalty or other sum under the
internal revenue laws, and in which the
United States is not the prevailing party, a
judgment for costs may include reasonable
attorney's fees.’

“(e) ErrFecTiVE DaTE—The amendments
made by this section shall apply only with
respect to civil actions and proceedings for
the redetermination of deficiencies com-
menced after the date of the enactment of
this Act.”

Mr. BELLMON. Mr. President, this
amendment arises out of a situation
which, I believe, cries out for correction.

The present Internal Revenue tax sys-
tem has become so complicated that it
is rarely understood by individual tax-
payers. As a result, most taxpayers feel
compelled to retain professional legal
and accounting services when differences
with the Internal Revenue Service arise.
Such services are expensive and increas-
ingly, taxpayers who are innocent of
wrongdoing find it cheaper to pay taxes
and penalties not owed, than to contest
unfair Internal Revenue Service rulings
in the courts. As a result, there is a
great temptation for the Internal Reve-
nue Service to resort to tactics which fre-
quently border on extortion,

In a recent conversation with an
official at the Internal Revenue Service,
I was amazed when he told me that, “if
the taxpayers of this country ever dis-
cover that the Internal Revenue Service
operates on 90 percent bluff, the entire
system will collapse.”

Every citizen of this country must pay
the full and fair amount of tax due
under our law. Certainly this amend-
ment does not intend to change that.
With that responsibility, the taxpaying
citizen must also have the protections
against unfair taxation. This amend-
ment helps assure an innocent citizen
that he cannot be forced to incur unfair
costs by unwarranted accusations by an
agency of the Federal Government.

Under our present system, the Inter-
nal Revenue Service may communicate
with the taxpayer and tell him that he
owes the Government of the United
States a certain sum of money. The citi-
zen has two alternatives when this oc-
curs. One, he can pay the Internal Rev-
enue Service the amount claimed due.
Or, he can go to court and try to prove
that the amount is not due the Federal
Government. But if, in a court action,
the citizen does prevail, he is still bur-
dened with the attorney’s fees and other
costs that are incidental to the litiga-
tion, which may exceed the amount
claimed by the Internal Revenue Service.
In either case, the citizen comes out the
loser.

Unless the sum claimed by the Inter-
nal Revenue Service is large, the citizen
is likely to pay the amount the Internal
Revenue Service claims is due and for-
go his right to prove his innocence.

This amendment will strengthen the
ability and the will of American citizens
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against an arm of our Government,
which many feel is unduly repressive, by
allowing recovery of court costs when
they prevail in an action brought by or
against the United States.

Mr. President, the intention of this
amendment is simply to assure equity
in matters where an innocent taxpayer
defends his innocence in court in an ae-
tion brought by the Internal Revenue
Service and proves that he did not owe
a penalty in this case, so that he would
be allowed to recover his attorney's fees.

Mr. GURNEY. Mr. President, before
I came to Congress, one of my fields in
law was the practice of tax law. On
many occasions I ran into the very situa-
tion the Senator from Oklahoma has
just described, where a taxpayer had
been harassed by the Federal Govern-
ment for additional taxes and in some
cases the case was clearly on the tax-
payer’s side. There were certain instances
when even the Intermal Revenue agent
stated that in a conversation with me as
the taxpayer’s attorney, and also said in
the same breath that, “We know how
much it will take to defend the suit but,
frankly, we think if we press it we may
be able to get our claim,” assuming, of
course, that the client and I, as his
lawyer, would not contest the elaim in
court because it would be too expensive.

Mr. President, as a matter of fact,
just this past year, one of my constit-
uents in Florida, whom I have known
rather well for years, had a substantial
claim levied against him on capital gains
on some stock he owned. The amount
was somewhere around $50,000 alto-
gether. He finally settled with the Inter-
nal Revenue Service for a sum less than
that but still a considerable sum, in
the neighborhood of $20,000. Yet, quite
clearly, the law was on his side. Had he
gone to the Tax Court or into the Fed-
eral court, he could have prevailed. In
this ease also, the Internal Revenue
agent handling the case was frank to
admit that the law was on the side of
my friend, the Government’s case was
rather shaky, but the Government
pressed the ease because it knew it would
be able to exact a substantial settle-
ment because of the high cost of tax liti-
gation in the case.

There is authority in other areas of law
where the Government handles attor-
neys’ fees. In my State of Florida, in land
condemnation cases, where the Govern-
ment is taking the land involuntarily,
for a taxpayer in Florida, at least, the
attorneys’ fees are paid.

Certainly, I think this case is even
more compelling than those land cases.
But I have seen happen in actual prac-
tice, time and again, the very case the
Senator from Oklahoma has made.

I think it is an excellent amendment.
It is one that the Senate should agree to,
because only if the Government does
not prevail, only if it has a poor case, and
if it loses, would it have to pick up the
attorneys’ fees.

I support the amendment of the Sen-
ator from Oklahoma.

Mr. GRIFFIN. Mr, President, I asso-
ciate myself with the remarks of the
Senator from Florida (Mr. GURNEY)
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and also with those of the Senator from
Oklahoma (Mr. BELLMON) .

Although I did not practice tax law—
I did practice law, but not tax law—it
is my understanding that the taxpayer
in a situation like that, really has the
choice between paying the tax in ques-
tion or suing to get it back, and in that
case he brings a ecivil suit in a Federal
district court—is that correct, and if he
does not pay it, then he ends up in the
Tax Court?

Mr. BELLMON. I yield to the Senator
from Florida.

Mr. GURNEY. I do not want to enter
into this, but the taxpayer can move in
cone of two ways. He can go into the Tax
Court or he can proceed in a Federal
court, as the Senator has suggested, to
get back the money, after he has paid it.
The taxpayer can go in either direction.

Mr. GRIFFIN. Is it true that at the
present time if the taxpayer takes the
route of going through the Federal dis-
trict court—which is not established to
handle tax cases; the Tax Court, I un-
derstand, has judges who are experts in
the fleld—an attorney’s fee in the district
court cannot be obtained? Can the Sen-
ator from Oklahoma answer that ques-
tion, or perhaps the Senator from Dela-
ware?

Mr. BELLMON. I do not know the
answer to the Senator’s question. Per-
haps some other Senator might have
that information.

Mr, WILLIAMS of Delaware. I am ad-
vised that they cannot be obtained in the
district courts.

Mr., GRIFFIN. Although attorneys’
fees are available in Federal district
courts in some other areas, in this par-
ticular area they would not be available
in suits in a Federal court?

Mr. WILLIAMS of Delaware. I am so
advised.

Mr. GRIFFIN. I still think there is
great equity to this amendment. It also
serves the purpose of encouraging the
use of the Tax Court rather than the
Federal district court. I believe that
would be a good thing, The dockets of
the district courts are very crowded, and
the tax courts, in reneral, have more
expertise. I hope the Senator's amend-
ment will be adopted.

Mr. BELLMON. I thank the Senator.

Mr. President, I ask unanimous con-
sent that the name of the Senator from
California (Mr. MurrHY) be added as a
cosponsor of the amendment.

The PRESIDING OFFICER., Without
objection, it is so ordered.

Mr. WILLIAMS of Delaware. Mr.
President, as I understand it, the effect
of this amendment would be that the
Federal Government would pay the at-
torney’s fee in every case in which it
brought suit against a taxpayer and lost,
or even in those cases where the tax-
payer brought the suit for a refund and
the Government lost,

I have not checked with the Treasury
on this, but I am reasonably certain it
would be strongly opposed to this
amendment. I know it objected to an
amendment dealing with a part of this
problem which was offered by the Sena-
tor from Kansas, and which the Senate
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adopted. I think in this particular in-
stance it would be establishing a dan-
g